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AMERICAN LAW REVIEW. 


MAY, 1880. 


THE VALIDITY OF ADMINISTRATION UPON THE 
ESTATE OF A LIVING PERSON. 


CuieF JUSTICE MARSHALL, casting about for a proof-illustration 
of an absolutely void grant of administration, selected the grant 
of administration “on the estate of a person not really dead.” 
“ The act,” said he, ‘all will admit, is totally void.””! This view 
is indorsed by numerous dicta of judges and text-writers, and by 
at least three direct decisions.? It was seldom, if ever, doubted 
until 1875, when the contrary was held by a bare majority of the 
New York Court of Appeals; the opinion, however, being based 
in some degree upon a special statutory provision of that State# 
The latter decision did not meet with much favor from legal 
critics. Judge Redfield’s emphatic dissent was expressed in 15 
Am. Law Register, N. 8. 212; while in this journal it was charac- 
terized as “a most extraordinary decision, . . . contrary both to 


1 Griffith v. Frazier, 8 Cranch, 9, 23. 

2 Moore v. Smith, 11 Rich. Law (South 
Carolina), 569; Jochumsen v. Suffolk Sav- 
ings Bank, 3 Allen, 87; Melia v. Simmons, 
45 Wis. 334; s.c. 19 Albany Law Journal, 
198. 

3 Roderigas v. East River Savings In- 
stitution, 63 N. Y. 460. This cause came 
asecond time before the Court of Appeals, 
and was there decided March 18, 1879. 
Upon the second hearing it appeared that 
the petition for administration was never 
presented to the surrogate ; that he never 
acted upon it, nor knew of it, nor of the 
issuing of the letter of administration, 
but that the letter was issued by the 
surrogate’s clerk, using a blank signed by 

VOL. 1.—N. 8. 


the surrogate. As the surrogate cannot 
delegate his judicial power, the clerk’s 
act was unauthorized, and there was, in 
reality, no judicial determination of the 
fact of death. The court held the grant 
void. Church, C. J.: “ By the former 
decision of this court the statute was held 
to extend the jurisdiction to issue letters 
so that they may be issued not only upon 
estates of dead persons, but upon estates 
of persons whom the surrogate should 
judicially determine to be dead. But 
here it is not sought to impeach the judg- 
ment of the surrogate, but only to show 
that he never acted, never exercised his 
judgment. ...” 19 Albany Law Journal, 
858. 
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authority and principle.” That the weight of authority is in 
favor of Chief Justice Marshall’s view cannot be doubted. But 
if the question is discussed upon principle, there is something to 
be said in favor of the opposite view, which has been regarded 
until recently as ** too absurd for any one to entertain.” 

Suppose a petition for administration is presented to the pro- 
bate court for the county in which the alleged intestate was last 
domiciled, and where he left estate; the petition contains all 
essential averments, death included; constructive notice by pub- 
lication is given as required by law; the court pass upon the 
questions of fact arising upon the petition, and find that the 
alleged intestate is dead, and that all the other essential aver. 
ments are true, and the record is. made up in proper form. Is 
administration granted under such circumstances to be treated as 
void ab initio, if it subsequently appear that the court came toa 
wrong conclusion as to the fact of death? Can the title of the 
administrator, and of those claiming under him, be collaterally 
impeached by disproving the death? No one doubts that a grant 
of administration should be revoked by the court which issued it, 
whenever it is made to appear that the supposed intestate is 
alive. The dispute is whether the grant is valid until revocation, 

The argument for absolute nullity may be condensed thus: 
Courts of probate are empowered to grant administration only 
upon the estates of deceased persons. They have no authority to 
grant administration on the estates of living persons. Hence, if 
the supposed intestate was in fact alive, the grant is absolutely 
void for want of jurisdiction over the subject-matter. 

But does not power to grant administration on the estates of 
deceased persons include power to determine who are deceased? 
“To grant administration” is to invest the appointee with the 
character of administrator as against all the world (at least so far 
as the property of the alleged intestate within the State is con- 
cerned).2 It is a proceeding in rem. The purpose is to confer an 
unimpeachable title on the administrator, which shall make it 
safe for him to act as the legal owner of the estate, and also safe 
for others to deal with him on that basis. How can this end be 
accomplished unless the probate court has power to render a 


1 10 Am. Law Rev. 787. * 682; Freeman on Judgments (lst ed.), 
22 Smith’s Lead. Cas. (7th Am. ed.) sect. 608; Starkie on Evid. 374. 
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decision upon the question of death, which shall be final where- 
ever the administrator’s title comes in question ?! 

The inquiry whether the probate court in any State possesses 
this power resolves itself into two parts. First, can this power 
be conferred on the court? Second, if so, has it been conferred ? 

Is there any constitutional objection? It may be urged that 
the exercise of this power might sometimes result in taking a 
man’s property from him in his absence, without his consent, and 
without actual notice to him. But this is not unconstitutional, 
provided it be taken by “due process of law.” During a man’s 
absence his property may be sold for taxes, or levied on by parties 
claiming to be his private creditors; his wife may obtain a divorce, 
and an order for the custody of his children, and all without 
notice actually brought home to him. The right of the legisla- 
ture to prescribe constructive notice (by publication or posting), 
and to give it effect as due process of law, “ rests upon the neces- 
sity of the case, and has been long recognized and acted upon.” ? 
To deny this would not only invalidate probate decrees on various 
subjects, but would strike at the foundation of judgments in rem 
generally. Such judgments are conclusive against the whole 
world, although, “from the nature of the case, the notice is con- 
structive only as to the greater part of the world.” 

The next inquiry is, Has the legislature conferred this power 
on the probate court? It is to be noted at the outset that this 
power resides in the probate court or nowhere. There is no pre- 
tence that it has been given to any other tribunal. If the probate 
court cannot render a conclusive decision upon the question of 
death in an application for administration, then that question is, 
so far as such applications are concerned, for ever incapable of con- 
clusive settlement by judicial decision. Is it to be presumed that 
the legislature intended to leave so important a question in this 

‘situation ? 

Of course the statutes of different States, granting jurisdiction 
to probate courts, may differ materially in their language. We 
will take the case (which is probably the most common) of a 


1 Tt is not doubted that the death may administrator’s title comes in question. 


be disproved in any legal proceeding for 
any purpose except that of impeaching 
the title of the administrator. No one 
contends that the probate court decision 
as to death is conclusive, save where the 


In other cases it has sometimes been held 
not even prima facie evidence of death. 
See 8 Wms. Ex’rs (6th Am. ed.), 1887, 
note (i); 1 id. 562, note (d). 

2 Cooley, Const. Lim. (1st ed.) 404. 
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statute authorizing the probate court “to grant administration on 
the estates of deceased persons.” Under such a statute, an appli- 
cant for administration is certainly justified in asking the court to 
inquire into the fact of death; indeed his petition would be 
demurrable if it omitted to allege this fact. It is equally clear 
that the court are justified in making the inquiry. The judge 
not only may, but must, inquire whether the alleged intestate be 
dead or alive ; and he must render a decision on this point. If 
he decides that the person is dead, and thereupon appoints an 
administrator, is his decision as to the fact of death collaterally 
impeachable for the purpose of avoiding the appointment? This 
may depend on whether death is to be regarded as “a jurisdic- 
tional fact,” in the proper sense of: that term, or as forming part 
of ‘* the merits” of the application. 

Three questions, each entirely distinct from the other, may 
arise in every case brought before a judicial tribunal. 

First, Has the court authority to adjudicate upon the merits 
of the case? 

Second. If so, what conclusion shall be pronounced as to the 
merits ? 

Third. In view of the conclusion reached by the court as to 
the merits, what final decree shall be rendered ? 

Let it be conceded, for the present, that no court can conclus- ’ 
ively decide the first question in favor of its own authority; that 
a court cannot give itself authority by its own decision; that, if 
the authority of the court to hear and determine the merits 
depends on the existence of a fact collateral to the merits, the 
finding of the court that such fact exists is not conclusive; that 


a court cannot conclusively find 


the facts essential to authorize 


it to determine the merits of the cause. 


1 In Roderigas v. East River Savings In- 
stitution, supra, stress was laid on the pro- 
vision of the New York statute, which 
expressly requires the surrogate to insti- 
tute a judicial inquiry into the fact of 
death before granting administration. 
But this statute imposes no new duty 
on the court. Every probate court must 
pass upon the fact of death before 
granting administration. 10 Am. Law 
Rev. 788; Upham, J., in Jeffers v. 
Radcliff, 10 N. H. 242, 245. 

It has been said : “ The probate court, 
in granting letters of administration, does 


not adjudicate that the person is dead, 
but that the letters shall be granted to the * 
applicant.” 1 Wms. Ex’rs (6th Am. ed.), 
562, note (b). It would be more correct 
to say: “ The probate court adjudicates 
that the person is dead, and therefore 
grants the letters.” The grant can be 
legally made only when based on a pre- 
vious finding of death. The final decree, 
if conclusive at all, is so not only as to the 
direct object of the application, but also 
as to all the essential findings of fact upon 
which the decree is necessarily based. 
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But a very different rule prevails as to the conclusive effect of 
the answer given by the court to the second question; in other 
words, the decision pronounced as to the merits. If the court 
had authority to decide on the existence or non-existence of the 
facts constituting the merits, its decision on that head is con- 
clusive. To use the common phraseology, if the court had juris- 
diction, its decision as to the merits is never impeachable for 
error. A judgment cannot be collaterally avoided by showing 
that the court came to a wrong conclusion as to the merits. 
The very object of instituting courts of justice was that the merits 
of controversies might be decided, “and decided finally.” A 
judgment may be fatally defective because it is not justified by 
the finding of the court as to the merits; e.g. a sentence in a 
criminal case, where it appears by the record that the respondent 
was found “ not guilty.” But, if the judgment is consistent with 
and justified by the conclusion reached as to the merits, the only 
way to impeach it is by showing that the court had no power to 
render any decision on the merits; not by showing that the court, 
having the power to decide, made a wrong decision. In short, 
the conclusiveness of a decision on the merits never depends on 
its correctness. Thus a sentence by a magistrate “ cannot be set 
aside by showing that his jurisdiction is purely criminal, and that 
no crime has been committed.” It cannot be maintained that the 
magistrate was authorized to impose sentence only in case a 
crime had been committed ; and that hence, if no crime had been 
commmitted, he had no authority to sentence. He is authorized 
to impose sentence, not in case a crime has actually been com- 
mitted, but in case he decides that a crime has been committed. 
The question of guilt or innocence constituted the merits of the 
ease which it was his duty to try; and no one doubts that, “if he 
had come to a different conclusion, his judgment of acquittal 
would have been a binding judgment, and barred another pro- 
ceeding for the same offence.” The rendition of a decision upon 
the question of guilt is the exercise of jurisdiction ; not the means 
through which jurisdiction is acquired. It is a fallacy to assume 
“that the fact which a magistrate has to decide is that which 
constitutes his jurisdiction.”! If the authority to decide whether 


! Richardson, J., in Brittain v. Kin- 5 id. 469; Ex parte Vaughan, L. R.2Q. 
naird, 1 Brod. & Bing. 482, 442; Regina B. 114. 
v. Bolton, 1 Q. B. 66; Mould v. Williams, 
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a particular fact exists or not depends upon the actual existence 
of that fact, there can never be a conclusive decision upon the 
merits of any controversy, but every adjudication must for ever 
remain open to collateral re-examination. 

Another illustration of the conclusiveness of a decision on the 
merits may be found in decrees granting license to sell the real 
estate of deceased persons for the payment of debts. The statute 
of New Hampshire empowers the judge of probate to grant such 
license ‘* when the personal property shall be insufficient to pay 
the just demands by law chargeable to the estate.””! Under this 
statute it is not necessary that an actual deficiency in the assets 
should exist in order to confer authority to grant license. It 
is only necessary that the probate .court should judicially deter- 
mine that there is a deficiency. The validity of the decree does 
not depend on the correctness of that determination. If the 
petition for license contained the proper averments, the decree 
granting leave to sell cannot be collaterally impeached, nor the 
title of the purchaser divested, by proof that there were no debts, 
or that the assets were sufficient.2. By the presentation of a 
properly framed petition, and the giving of legal notice, the 


judge acquired authority to pass upon the merits, and to grant 
or deny the prayer of the petition, according to his finding that 


the allegations as to the merits were true or false. The actual 
existence of the facts alleged as the merits is not the foundation 
of his authority, either to hear and determine as to the merits, 


1 Gen. Laws of N. H., ch. 201, sect. 1. 

2 Gordon v. Gordon, 55 N. H. 899; 
Hall y. Woodman, 49 N. H. 295, 304. 
This accords with the general current of 
authority. Besides the cases cited by 
the New Hampshire court, see Atkins v. 
Kinnan, 20 Wend. 241; Graham v. Linden, 
50 N. Y. 547, 550; Sheldon v. Bush, 1 
Day, 170; McCown’s Ex’rs v. Foster, 33 
Texas, 241 (but compare Withers v. Pat- 
terson, 27 Texas, 49); Wolf v. Robinson, 
20 Mo. 459; Grayson v. Weddle, 63 Mo. 
523, 586; Stow v. Kimball, 28 Ill. 93; 
Iverson y. Loberg, 26 Ill. 179; Moore v. 
Neil, 89 Ill. 256; Myer v. McDougal, 47 
Ill. 278; Breese, J., in Hobson v. Ewan, 
62 Ill. 146, 154, 155 (and see Sheldon, J., 
in Bowen v. Bond, 80 Ill. 351, 358-360) ; 
Boyd v. Blankman, 29 Cal. 19,41-43 ; Field, 
C. J., in Spriggs’s Estate, 20 id. 121, 124, 


125; Wryatt’s Adm’r Steele, 26 Ala. 
639; Doe v. Roe, 30 Ga. 961 (and see 
McDade v. Burch, 7 Ga. 559); Iisley, J., 
in Sizemore v. Wedge, 20 La. Ann. 124, 
125; Redfield, C. J., in Doolittle v. Holton, 
28 Vt. 819, 823; Freeman on Void Ju- 
dicial Sales, sects. 14, 20. The result 
reached in several Massachusetts deci- 
sions (Heath v. Wells, 5 Pick. 140; Thomp- 
son v. Brown, 16 Mass. 172; and Tarbell v. 
Parker, 106 id. 347) seems to conflict with 
the above principles as well as with the 
weight of authority. But, by a recent 
statute of that State, parties interested 
in or affected by a sale under a void 
license may now apply to a court of 
equity, where the sale may be confirmed 
or set aside, in whole or in part. Mass. 
Stat. of 1873, ch. 253, sect. 3. 
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or to make a final decree. What really constitutes his authority 
is the averment of those facts and the finding of those facts, not 
their actual existence. 

Although the conclusiveness of a decision as to the merits by 
a court having jurisdiction is nowhere questioned, yet great 
confusion has been caused by a loose and ambiguous use of the 
terms “jurisdiction” and ‘jurisdictional facts.’”’ Facts which 
in reality constitute part of the merits are sometimes spoken of 
as “jurisdictional ;” and hence it is supposed that the decision 
of the court as to the existence of such facts is not conclusive, 
or can be regarded as conclusive only upon some exceptional 
ground. Jurisdiction, in its proper signification, we take to mean 
authority to hear and determine the merits of a cause, and to 
render a judgment based on that determination. Jurisdictional 
facts are those upon which depends the authority of the court 
to hear and determine the merits. The term does not properly 
apply to the facts which constitute the merits themselves. When, 
then, it is said that some fact which constitutes part of the merits 
is jurisdictional,” the meaning must be that the averment of 
that fact in the petition, and the finding of that fact by the court, 
are essential to the validity of the judgment. What is really 
esscntial is the making of the averment, not the truth of the 
averment; the finding of the fact, not the correctness of the 
finding. 

Does the fact of death constitute part of the merits of a pe- 
tition for administration? Does it form part of the essence of 
the application, as distinguished from the accidents of place and 
form? A petition for administration contains averments, first, as 
to the general reasons for granting administration, and second, 
as to the interest of the petitioner and his right to nominate an 
appointee. The usual averments under the first head are death, 
domicile, intestacy, and the existence of assets within certain 
territorial limits. Death is a fact essential to be averred in 
whatever court, or in whatever form the application may be 
made. Without this averment no legal cause of application can 
be stated in any court under any circumstances. The averment 
of death does not vary according to the place or form of applying. 
Suppose it to be doubtful in which of two counties in the same 
State the intestate was last domiciled, the county of A. or the 
county of B. If the petition for administration is presented to 
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the probate court for the county of A., it must aver domicile in 
A.; if presented in B., it must aver domicile in B. The allega- 
tion of domicile will vary with the place of application ; but the 
allegation of death is the same in either petition. A plea which 
denies that any court can grant a petition goes to the merits of 
that petition. A plea which is consistent with the idea that 
some other court has jurisdiction, or that this court —the court 
where the plea is pleaded — can obtain it by some different method 
of procedure, does not go to the merits. Apply this test to 
a petition for administration. A plea that the intestate was 
last domiciled in another county in the same State only denies 
the right of this particular court to grant administration, while 
it admits the right of another court to grant it. So a plea that 
the intestate, a citizen of another State, left no estate in the 
county where application is made, is not inconsistent with the 
supposition that he may have left estate in some other county. 
It does not deny that some other court may have the power to 
grant administration. But a plea denying that the alleged 


intestate is dead negatives the right of any court to grant 
administration. This last plea does not point out a mistake in 


the place or form of applying, which the petitioner can avoid 
in framing a new application. It gives no better petition. It 
impugns the right of application altogether, instead of merely 
tending to divert the proceedings to another jurisdiction, or abate 
the particular petition. “It is, in short, a substantial and con- 
clusive answer ” to the application, wherever and however made. 
And its force in this respect is fully equal to that of a plea deny- 
ing the allegation of intestacy. 

If these views are correct, there is at least as much reason for 
regarding death as forming a part of the merits as there is for so 
regarding domicile, or intestacy, or the existence of assets. But 


it is undeniable that some one 


1 “Grants of letters of administration 
were formerly judged to be void, unless 
the deceased did in fact die intestate.” 
The law, it was said, authorized the or- 
dinary to grant administration only “in 
case any person die intestate ;” hence, if 
there was a will, the ordinary had no 
power to appoint an administrator, and 
the grant was void. Graysbrook v. Fox, 
1 Plowden, 275, 280; Abram v. Cunning- 


of these four averments must 


ham, 2 Levinz, 182; s. c. T. Jones, 72; 
2 Modern, 146. This reasoning has not 
stood the test of time. The doctrine that 
such a grant is absolutely void “is be- 
lieved to be obsolete in the United 
States.” Freeman on Void Judicial Sales, 
sect. 4; 8 Redfield on Wills (2d ed.), 120; 
1 Wms. Ex’rs (6th Amer. ed.), 5889; 
Kittredge v. Folsom, 8 N. H. 98. And 
see Prosser v. Wagner, 1 C. B. n. 8. 289. 
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constitute part of the merits. To deny, then, that death consti- 
tutes part of the merits amounts to denying that there are any 
merits in an application for administration. 

Assuming that death constitutes part of the merits of an appli- 
cation for administration, are there any exceptional reasons for 
giving to a decision on the merits in this case a different effect 
from that given to decisions on the merits in other judicial pro- 
ceedings ? 

To the argument from hardship there are two sides. The 
hardship to the supposed intestate, caused by holding the grant 
valid until revoked, may be very great; but we are liable to 
overlook the hardship which the opposite view might cause to 
innocent third persons who have dealt with the administrator on 
the faith of his appointment. Every debtor who has paid the 
administrator might be compelled to pay a second time to the 
person who had erroneously been supposed to be dead.! The title 
of every purchaser at the administrator's sale might be successfully 
contested. It would be practically impossible to administer upon 
an estate in any case where there is conflicting evidence on the 
question of death. The right to impeach the grant of adminis- 
tration by disproving the death, if such right exist at all, cannot 
be restricted to the person on whose estate the administration 
was granted; nor can it be restricted to the case where that 
person reappears in full life and his identity is undisputed. Any 
person, against whom the administrator, in his official capacity, 
brings suit, may offer any competent evidence tending to prove 
that the supposed intestate was alive at the date of the grant. 
Every debtor to the estate may compel the administrator to 
litigate with him the question of decease, the result reached in 
reference to one debtor not binding any other debtor. ‘ The 
most inextricable confusion” would ensue. In view of these 
considerations, it certainly seems that the hardship and incon- 
venience likely to be caused to the individual by holding the 
grant valid (until revoked) do not so far outweigh the hardship 
and inconvenience likely to be caused to the community by hold- 


1 The practical working of the decision person acting as executor or administra- 
in Jochumsen v. Suffolk Savings Bank, tor, whose appointment “ shall be vacated 
supra, may perhaps have necessitated the or declared void by reason of any irregu- 
passage of the Mass. Statute of 1873, ch. larity or want of jurisdiction or authority 
263, whereby a confirmation can be had of the court making the same.” 
of payments made to, or acts done by, a 
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ing the grant utterly void, as to justify taking the case out of the 
operation of the general rules of law. 

It is sometimes claimed that probate courts are “ inferior 
courts.” If this be so, it does not affect our reasoning. There 
may be a wide difference between superior and inferior courts as 
to the presumptions in favor of their authority to determine the 
merits, and the presumptions in favor of the regularity of their 
proceedings and the sufficiency of their records. But if an 
inferior court acts within the scope of its rightful authority, and 
with due observance of all prescribed modes of proceeding, its 
decision as to the merits of a case is equally conclusive in all 
respects as the decision of any other court. In such instances 
there is no question of presumption. The English cases cited 
supra afford good examples of conclusive decisions rendered by 
confessedly inferior tribunals. If, however, the question of 
inferiority were material here, we should hesitate before ranking 
probate courts in the lower class. These courts have original 
and exclusive jurisdiction over a particular class of subjects. 
Their jurisdiction, it is true, is limited, in the sense of not 
extending to all subjects. But in this sense all courts are of 
limited jurisdiction ; and ‘it is well settled that limitation of 
jurisdiction does not necessarily imply inferiority.” 

In Jochumsen vy. Suffolk Savings Bank, Dewey, J., said, p. 95, 
that “the only opportunity for reversing or modifying a decree 
of the court of probate is the limited one of an appeal, to be 
taken within thirty days after the same is made, or where, 
through mistake, the party has omitted to do so, and this court, 
upon petition and cause shown, allows the appeal to be entered 
within one year;” and the learned judge mentioned this as 
“one of the strong reasons for holding the question of jurisdic- 
tion not concluded.” But the doctrine so confidently stated 
would not, it is believed, be recognized as law elsewhere, and 
is entirely inconsistent with the general grounds taken by the 
same court in the later case of Waters v. Stickney.? In that case 
Gray, J., said: “ It is now well settled in England, and in many 
of the United States,” that letters of administration ‘“ may be 
revoked for sufficient cause by the court which granted them.” 
“Tt is impossible to deny the power of a court of probate .... 
to correct errors arising out of fraud or mistake in its own 


1 Supra. 2 12 Allen, 1. 
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decrees. This power does not make the decree of a court of 
probate less conclusive in any other court, or in any way impair 
the probate jurisdiction, but renders that jurisdiction more 
complete and effectual, and, by enabling a court of probate to 
correct mistakes and supply defects in its own decrees, better 
entitles them to be deemed conclusive upon other courts.” ! 


In the foregoing discussion it has been assumed that a court 
cannot conclusively find the facts upon which its authority to 
adjudicate upon the merits depends. But, assuming this to be 
the common-law rule, it may, nevertheless, be altered by legis- 
lation. There is no constitutional objection to a statute, making 
the finding on a “jurisdictional fact” conclusive (so far as 
necessary to sustain the judgment). An example of such legis- 
lation may be found in Massachusetts. The courts of that State 
held, whether rightly or wrongly, that the decision of the 
probate court as to the domicile of an intestate might be collat- 
erally impeached, and a grant of administration avoided for error 
in this respect.2, But the legislature subsequently enacted that 
jurisdiction assumed by the judge of probate, so far as it de- 
pends on the place of residence of a person, if unappealed from, 
shall not be afterwards contested, unless the want of jurisdiction 
appears on the same record. There may be, in some cases, 
very strong reasons to induce legislation of this description. 
And that the legislature intended to grant this power may some- 
times, perhaps, be inferred without an express declaration to that 
effect. The question is one of legislative intention, “ which 
cannot be reduced to any general rule.” 

It is not proposed to discuss here the question whether the 
decision of the probate court as to domicile, or as to the exist- 
- ence of assets, can be collaterally impeached for the purpose of 
avoiding a grant of administration. Some conflicting authori- 
ties on these topics, and some cases bearing on other grounds of 
impeachment, are collected in the note below. 


L ‘Grants of administration, or of letters testamentary, on the estate of a de- 
‘ceased resident of the State (or the probate of such a person’s will), in a county 


1 12 Allen, 6, 15. and see Record vy. Howard, 58 Maine, 225, 
2 Cutts v. Haskins, 9 Mass. 548; Holy- 228, 229. 
oke v. Haskins, 5 Pick. 20. And see 9 4 See Freeman on Judgments (1st ed.), 
Pick. 259. sect. 523; Bigelow on Estoppel (1st ed.), 
3 Gen. Stat. of Mass. ch. 117, sect. 4; 142. 
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other than that in which he dwelt, are, according to some authorities, absolutely 
void. Cutts v. Haskins, 9 Mass. 548; Holyoke v. Haskins, 5 Pick. 20 (and see 9 Pick, 
259); Bolton v. Jacks, 6 Rob. (N. Y.) 166; Lessee of Griffith v. Wright, 18 Ga. 178 
(and see Goodtitle v. Roe, 20 Ga. 185) ; Succession of Williamson, 3 La. Ann. 261; 
Miltenberger v. Knox, 21 La. Ann. 399; Collins vy. Turner, Taylor (N. C.), 541 
(sometimes cited as 2 Taylor); Pinkerton v. Walker, 3 Hayw. (Tenn.) 220, 222 (but 
see Johnson v. Gaines, 1 Coldw. (Tenn.) 288; Wilson v. Frazier, 2 Humph. (Tenn.) 
30, 81. See also Johnson v. Corpenning, 4 Iredell (N. C.) Eq. 216; Wise, J., in 
McChord vy. Fisher’s Heirs, 13 B. Monroe, 193; Bell, C. J., in Morgan v. Dodge, 44 
N. H. 255, 259. Compare Sears v. Terry, 26 Conn. 273, with Holcomb v. Phelps, 16 
id. 127, and Olmstead’s Appeal, 43 id. 110, 118, 120-123, 125. 

Other authorities hold that such grants are not absolute nullities, and cannot be 
collaterally impeached. Raborg’s Adm’x vy. Hammond's Adm’r, 2 Har. & G. (Md.) 42; 
Burnley's Representatives v. Duke, 2 Rob. (Va.) 102 (see, however, Ex parte Barker, 
2 Leigh, 719) ; Irwin v. Scriber, 18 Cal. 499; (but see Burnett, J., in Beckett v. Selover, 
7 id. 215, 236, 237); Burdett v. Silsbee, 15 Texas, 604 (but see Fisk v. Norvel, 9 id. 
13, and Withers v. Patterson, 27 id. 491) ; Morrell v. Dennison, 8 Abb. Pr. Rep. (N. Y.) 
401; 8. c. nom. Monell v. Dennison, 17 How. Pr. Rep. 422; Johnson v. Beazley, 65 Mis- 
souri, 250; 8. c.27 Am. Rep. 276. See also Brown, J., in Bolton v. Brewster, 82 
Barb. 389, 394, 395; Redfield, C.J., in Abbott v. Coburn, 28 Vt. 663, 667, and in 
Driggs v. Abbott, 27 id. 580, 581. 

“Where a probate court has, upon a petition asserting the essential jurisdictional 
facts, and after notice to the parties in interest, given in the manner prescribed by 
law, granted letters testamentary or of administration, the proceedings cannot be 
avoided collaterally, in the majority of the States, by proof that the deceased did 
not die within the jurisdiction of the court.” Freeman on Void Judicial Sales, 
sect. 4. And see the able opinion of Hogeboom, J., in Bumstead vy. Read, 31 Barb. 
661, where it was decided that, if a petition to the surrogate for probate and let- 
ters testamentary avers the residence of the testator within the county, and inter- 
ested parties who are notified consent to the granting of the petition, such parties 
cannot afterwards impeach the probate on the ground that the testator in fact re- 
sided in another county. 

II. A grant of administration on the estate of one who was not a resident of the 
State, and had no effects within it to be administered, was held void in Embry v. 
Millar, 1 A. K. Marsh. 300; Thumb v. Gresham, 2 Met. (Ky.) 306; Crosby v. Leavitt, 
4 Allen, 410; and, it seems, in Christy v. Vest, 36 Iowa, 285, 287; but see Rothrock, 
J., in Murphy v. Creighton, 45 Iowa, 179, 182. Contra, Andrews vy. Avery, 14 Gratt. 
229. See also Fisher v. Bassett, 9 Leigh, 119, where it was held that administration 
on the estate of a non-resident, granted in a county where he had no estate (his 
only assets in Virginia consisting of claims against residents of another county), 
was not void. 

III. The appointment of an administrator de bonis non, in a county other than 
that where the original administration was granted, has been held void. Pawling v. 
Speed’s Ex’r, 5 T. B. Mon. 580; People v. White, 11 Ill. 841; and see Unknown 
Heirs of Langworthy v. Baker, 23 id. 484, 490; Johnson v. Corpenning, 4 Ired. (N. C.) 
Eq. 216. Contra, Clapp v. Beardsley, 1 Vt. 151. 

IV. The Massachusetts statute establishing county courts of probate prohibited 
the grant of original administration after twenty years from the death of the intes- 
tate. In Wales v. Willard, 2 Mass. 120, a grant after that period was held void. 

But in Tennessee, where the statute provided that letters testamentary granted 
after the lapse of twenty years from the testator’s death should be “ utterly void 
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and of no effect,” it was decided that probate and letters, though granted more 
than thirty years after death, could not be collaterally impeached. Townsend v. 
Townsend, 4 Coldw. 70. And in Pennsylvania, where the statute prohibited the 
register (unless ordered by a register’s court) from granting original letters of 
administration on estates of persons who have been dead twenty-one years, it is 
said that such letters are not void. Foster v. Commonwealth, 85 Pa. St. 148. See 
further, as to such limitations, 1 Wms. Ex’rs (6th Am. ed.), 519 note (t). 

V. In a suit on the administration bond, the administrator and his sureties are 
estopped to deny the jurisdiction of the probate court to grant administration. 
People v. Falconer, 2 Sandf. (N. Y.) Superior Ct. 81; Field v. Van Cott, 15 Abb. Pr. 
Rep. n. 8. 349; 8. c. 5 Daly (N. Y.), Com. Pl. 308; Foster v. Commonwealth, 85 Pa. 
St. 148. The bond is good at common law. McChord v. Fisher’s Heirs, 13 B. Mon. 
193; Pritchett v. People, 1 Gilm. (Ill.) 525. 


JEREMIAH SMITH. 
Dover, N. H. 
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= MAXIM RES INTER ALIOS ACTA: ITS PLACE IN 
THE LAW OF EVIDENCE. 


Maxis do not, perhaps, play so prominent a part in the modern 
as in the older law; but the convenience of the old Latin phrases 
that have come down to us from the days of Fortescue and Coke 
Littleton is still recognized. The proper function in law of a 
maxim is to bind together a class of cases perhaps very dissimi- 
lar in their facts, by the connecting thread of some legal principle 
pithily expressed. It should be concise, with no superfluity or 
ambiguity of words ; and the legal notion sought to be conveyed 
should be so apparent, that the application of the maxim itself to 
new sets of circumstances will be easy and natural. If a legal 
maxim -fulfil these conditions, it is a convenient, economical 
expression for an idea which may perhaps be very complex; if 
it fails to answer these requirements, it can only be a source of 
embarrassment and confusion. 

The maxim Res inter alios acta alteri nocere non debet, which 
Broom, in his Legal Maxims translates, “* A transaction between 
two parties ought not to operate to the disadvantage of a third,” 
has assumed a part in the law of evidence which, judged by the 
above tests, is open to criticism. The text-books differ consider- 
ably in their view of it. For example, Cowen and Hill, in their 
edition of Phillips, treat it as equivalent to hearsay; Taylor 
gives it as a subdivision of irrelevancy ; and Stephen goes so far 
as to call it one of the four great exclusive rules of evidence, 
the other three being hearsay, opinion, and reputation.1 When 
an author like Stephen, whose Digest excels as a piece of 
logical codification, ascribes such importance to Res inter 
alios acta, one might well hesitate to say, as the writer feels 
obliged to do, that the maxim is much overestimated and mis- 
understood in this branch of the law. An examination of the 
history of the maxim, its gradual development as a rule of evi- 
dence, and its various applications, will show whether there is any 
ground for this opinion. 


1 Digest of Evidence, note VL 
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The classes of cases in which the maxim is applied are three : 
evidence of judgments or verdicts in a former trial; evidence of 
declarations made before the trial, and, in especial, declarations 
made by some witness in a former trial; and, third, events and 
acts of persons that are not in the nature of declarations. The 
maxim itself existed before the development of the law of 
evidence. It appears in the Roman law, which had no es- 
tablished principles of evidence, in the form, Inter alios res 
gestas aliis non posse prajudicium facere, constitutum est.! Best* 
cites a case of res inter alios from a year-book of Edward II. ; 
but it is not an illustration of the principle as one of evi- 
dence, for it occurs as a plea in rejoinder. Wingate, whose 
“ Maxims” was published in 1608, gives some fifty examples 
of res inter alios, but they are all in the law of real property. 
But in the latter part of the same century the maxim appears as 
one regulative of testimony as well as of the legal rights of 
parties. In Eccleston v. Petty,® counsel offered evidence of testi- 
mony given by a witness for the other side in a former trial, the 
parties not being the same. This was objected to as res inter 
alios, but allowed as an admission. Lord Hardwicke speaks of a 
verdict having been given in evidence on a trial in which he was 
of counsel, which must have been not far from this time, and 
which was afterwards ruled out as res inter alios. In Buller’s 
Nisi Prius there is a considerable summary of the law of evi- 
dence ; but the phrase occurs only once, and then with reference 
to averdict. Lord Chief Baron Gilbert, whose treatise antedates 
Buller by half a century, does not use it. So that it appears 
that, before the time when Bentham wrote his ‘+ Rationale of Evi- 
dence,” the maxim was established as containing the principle 
upon which judgments to which the party to be affected was not 
privy, and testimony given in a former trial, the parties not being 
the same, were excluded, and that its use was limited to these 
cases. The correctness of the maxim, or at least the necessity 
of resorting to the principle expressed by it, as containing the 
real reason for the exclusion of this kind of evidence, may be 
questioned ; but a very natural manner in which it might have 
come to be used in this way may be conjectured. As has been 
seen, it has always been of great use in the domain of substan- 
tive law, where the effect is, of course, conclusive, not evidential ; 


1 Cod. Civ. VII. 60. 2 Evidence, § 112. ® Carthew, 79, 80. 
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and its application would be legitimate wherever it could be put 
forward as concluding a party, as in a pleading. Now, it was for 
a long time supposed that a judgment, which, if pleaded, would 
operate as a bar, would be conclusive if tendered in evidence. 
In the Duchess of Kingston’s Case it is said by De Grey, C. J., 
that a judgment is, “ in pleading, a bar ; in evidence, conclusive.” 
In England, this has been settled to the contrary by later deci- 
sions, which make a judgment that might have been pleaded ad- 
missible, but not conclusive, in evidence. Now, under the former 
state of things, when a judgment was introduced in the course 
of a trial, it was only nominally that it was put forward as evi- 
dence. The real effect was to bring to bear on the case a rule of 
substantive law which had all the effect of a pleading in bar; the 
plaintiff would be nonsuited, or the jury immediately directed to 
render a verdict for the defendant, as is said in Vooght v. Winch? 
Among the rules of substantive law applied to judgments brought 
forward in this way would be that of res inter alios acta. Thus, 
while a judgment not pleaded was considered conclusive, it 
became common to apply our maxim to what was apparently 
though not really evidence. And not only this. The res acta 
was perhaps used with the civil-law meaning of a “ thing in suit,” 
or * fact in issue” between other parties; and thus it was but a 
natural extension of the maxim to allege this as the reason for 
keeping out evidence of testimony in a former trial, where the 
parties were not the same. Some such explanation is necessary 
to account for a notion prevailing in some of the older books of 
a supposed connection between conclusiveness and admissibility. 
Thus, the idea is thrown out by Starkie, and repeated by Broom, 
in their discussion of this maxim, that if a man ought not to be 
bound by the acts of others, they ought not to be given in evi- 
dence against him. Of course, there is no such connection. 
Conclusiveness belongs properly to the rules of substantive law, 
and touches immediately the legal rights and status of persons; 
admissibility must be considered from the point of view of the 
fact in issue, and when it is necessary to consider the effect of 
evidence on a person to determine its admissibility,— for ex- 
ample, privileged communications and self-crimination,— it is 
not looked at from the point of view of the person qua party to 
the action. 


1 8 Woodeson, 318; Aslin v. Parkin, 2 Burr. 665. 2 2B. & Ald. 662. 
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We have said that the necessity for the maxim as applied to 
judgments offered as inconclusive evidence, and to evidence of 
testimony in another trial, may be questionable. 

I. And, first, with regard to judgments. By the rule of res 
inter alios, both judgments and verdicts are said to be excluded 
when the parties are not the same. But it is really the verdict 
upon which the rule operates, for the judgment is nothing more 
than the legal result following on the facts found by the jury; 
and legal conclusions from given facts are binding on all the world, 
for this is the meaning of the authority of precedent in the com- 
mon law. Now, what is the verdict of a jury in any case but the 
opinion of twelve men, and these not experts, on the proper in- 
ferences of fact to be drawn from what appears at the trial? 
Thus, it appears that the common rule as to opinion-evidence 
would exclude verdicts and judgments rendered on them (with- 
out resort to the principle of inter alios), except where such ver- 
dicts and judgments are admissible ut sit finis litium, because the 
parties and the issue are the same, and the second trial is thus 
but a continuation of the first. That it has been so held ap- 
pears from Regina vy. Moreau.’ Ina prosecution fer perjury, on 
a question whether the Crown could put in evidence the decision 
of an arbitrator, in a suit in which the defendant Moreau had 
been plaintiff, to the effect that nothing was due the plaintiff in 
that suit, and the perjury charged was a false affidavit that a cer- 
tain sum was due, the court rejected the evidence, ** because,” as 
was said by Lord Denman, “the decision of the arbitrator in 
respect to that fact was no more than a declaration of his 
opinion.” <A better ground of exclusion has been suggested by 
an able writer, who remarks, that “the acts of courts as well as 
the acts of individuals are mere hearsay as to strangers.”* There 
is much force in this when we consider that the verdict is sup- 
posed to grow logically out of the evidence, and to admit it 
would generally be to admit, in effect, testimony given in an- 
other trial that would have the character of hearsay in the 
second,* as will appear more clearly below. 

II. We now come to evidence of testimony introduced in a 
former trial, which is universally said to be excluded on the 


111 Q. B. 1028. 8 Douglass vy. Howland, 24 Wend. 53, 
2 Whart. Ev. § 177. per Cowen, J. 
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principle of res inter alios. Such evidence may be reduced to 
four heads : — 

1. Evidence introduced by plaintiff or defendant as having 
been given in a cause in which neither of them was party. 

2. Evidence offered by one party of testimony given by a 
witness in a cause to which the party offering was a party, and 
not the party against whom it is offered. 

3. Evidence offered of testimony given in a cause in which 
the party offering was not a party, but in which the party against 
whom it is now offered was party. This may have been offered 
in the former cause, (a) against the party against whom it is now 
offered, or (6) in his favor. If (a) it is rejected ; if (6) it is 
rejected unless it had the effect of.an admission.! 

4. Evidence of testimony in a former trial between the same 
parties, (a) on the same issue, (5) on a different issue. 

In the last case (a), it is as if a part of the first trial was 
interjected into the second, or as if there were but one trial, and 
a later witness testifies to what a former said, as a shorthand 
reporter is allowed to read his notes when the jury are in doubt 
about the testimony of a witness who cannot be conveniently 
recalled. Except in 3 (6) and 4 (a) the evidence is said to be 
excluded as res inter alios acta. An examination of these several 
cases of exclusion reveals the fact that they may all be taken as 
illustrations of the rule as to hearsay, and a comparison with all 
other cases found in the books in which the res acta is a res dicta 
brings to light the fact that almost universally where the rule as 
to res inter alios is applied to a declaration or declaratory act, 
either extra-judicial or in the course of a trial, such evidence 
would be excluded as hearsay. In view of this coincidence and 
what has been said above, we may ask whether, in point of fact, 
res inter alios acta is but another name for hearsay, or at least an 
expression of the real principle lying at the bottom of this 
commonest of the exclusive rules of evidence. Certainly one 
cannot read the reports and the text-books without seeing that 
these two have been often confounded, and as often viewed 
apart. Thus, in Roe v. Rawlings,? one finds the counsel arguing 
that a certain paper, containing an entry against the interest of 
the person making it, should be rejected as res inter alios, and 
such entries are now set down as exceptions to the rule against 


1 Eccleston v. Petty, supra. _ 2 7 East, 274. 
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hearsay. Taylor, who does not identify res inter alios with 
hearsay, gives the following illustration of the former: ‘In an 
action of trover brought by assignees in bankruptcy, the goods 
were sought to be recovered on the ground that before they 
came into the defendant’s hands, acts of bankruptcy had been 
committed, and the plaintiffs endeavored to prove these acts by 
showing the prior delivery of other goods to various creditors, 
who, after the fiat had issued, had returned them to the as- 
signees.” But, as is said by the court in the judgment, the 
evidence only went to show the belief of the creditors in the 
insolvency, and was therefore inadmissible, as being hearsay." 
But if it be true that the doctrine as to hearsay is based upon 
res inter alios, upon the lack of some sort of privity between 
the evidence offered and the person to be affected by it, the 
language of most legal writers who have argued for and against 
hearsay, from Bentham to Best, is very much astray. It is 
usually said that the rule rests on the danger of corruption of 
the original evidence through multiplication of the media of 
proof; or, as Greenleaf says, the faith put in the fact is fatally 
weakened by the circumstance that it comes through a derivative 
channel. If the rule rests on the principle of the maxim under 
discussion, what, then, we may ask, is the kind of privity meant ? 
Baron Parke, describing his conception of hearsay, omits to say 
any thing of its derivative character, but describes it as including 
all evidence “ not given under the sanction of an oath, either on 
the trial of the issue, or of some other issue involving the same 
question between the same parties.” In other words, a man 
must have a right in a criminal or civil case to meet his accuser 
face to face, not that he may hear the accusation from his lips, — 
for this he may do equally well out of court,—but that he may 
put himself into an attitude of legal resistance to it, and, with 
the aid of the oath and the power of the court to punish for 
contempt, take the unfavorable evidence as it comes from the 
mouth of the witness, explain it, modify it, or show its falsity, 
on the spot before his judges. Such a privity, if it have any 
reason for its existence as bearing upon the admission of evi- 
dence, is a privity of the power of resistance, a privity of conten- 
tion, under valuable sanctions, of fair and open fight in the 
presence of the judges of both parties. This explanation of 
1 See also Commonwealth v. Harwood, 4 Gray, 41. 
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hearsay, it will be seen, is as far as possible from the theory 
which excludes it as being derivative. One considers its in- 
herent weakness ; the other refers it directly to the rights of the 
parties. For those who adopt the former, the requisite of privity 
is of slight consequence.’ Which ground is the true one, it is 
not easy to say. Most evidence excluded on one would also be 
excluded on the other. An application of the canon of induc- 
tive logic, known as the Method of Difference, to those few 
cases of admission or exclusion where derivativeness and the 
element of inter alios are disjoined, will not greatly help us. 
Thus, where the parties and the question are the same, the evi- 
dence of testimony in a former trial is derivative with reference 
to the jury now about to try the issue, but is not inter alios, 
and is admitted; while, on the other hand, in a case coming 
under 38 (a), supra, where the issue is the same but the parties 
vary, the defect of inter alios is not present ; for the party to be 
affected was put into the required privity of resistance, and could 
now offer the results of the cross-examination, yet the evidence is 
derivative, and it is rejected. One other case may be mentioned, 
—one where the evidence is inter alios, and is admitted, appar- 
ently, because derivativeness, the essential peculiarity of hearsay, 
is no longer in the way, — the case of evidence given by a witness 
who dies or becomes incompetent before examination. There is, 
indeed, a difference of opinion whether such evidence should be 
admitted. In Rez v. Doolin,? it was held by seven judges against 
five, in the Irish court, that such evidence was admissible; 
while People v. Cole® is an authority the other way. Generally, 
however, the elaborate opinion of Judge Story in Gass v. Stin- 
son* is followed and the evidence retained. According as we 
adopt one of these theories or the other, we shall consider all 
admissions by parties to be not hearsay at all, or else as hearsay 
admitted by exception. Most writers consider them as excep- 
tions to the exclusion of hearsay, and thus rest this on deriva- 
tiveness. 

III. But if the preceding discussion has shown an undue im- 
portance given to the maxim res inter alios acta, we now come 
to a class of cases where its application has been both erroneous 

1 See Judge Appleton’s argument for 8 1 Jebb C. C. 123. 


the admission of depositions in other 8 43.N. Y. 508. 
causes. App. Evid. chap. xii. ad finem. 4 3 Sumn. 605. 
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and mischievous. It has already been stated, — and an extensive 
search through the books is the ground of the assertion, — that 
. until about the beginning of the present century the phrase was 
confined to judgments and verdicts offered in evidence, and to evi- 
dence of testimony in a former trial. Except with the first, the 
reg in question was a res dicta, and gradually enlarged its mean- 
ing until it became synonymous, or almost if not quite coincident, 
with hearsay. Roe v. Rawlins! shows this stage in the develop- 
ment of the maxim. Then the meaning of acta began to widen, 
until, as now used in the law of evidence, it has all the meaning 
the Latin will bear, —‘‘a thing done,” or “a transaction taking 
place.” The earliest illustration of this new use of the maxim, 
so far as the writer can find, is the case of Holcombe v. Hewson,? 
cited by Stephen as one of the two examples explanatory of his 
fourth great exclusive rule. On the trial of a question whether A., 
a brewer, sold good beer to B., a publican, the fact that A. sold 
good beer to C., D., and E., other publicans, is inadmissible ; 
Lord Ellenborough, before whom the case was tried, saying that 
the evidence was res inter alios acta. Whatever Lord Ellen- 
borough may have meant by the maxim, he appears not to have 
had in mind its real meaning, or the notion that now too often 
attaches to it, for he adds, explaining the real purport of the 
testimony: ‘I cannot admit evidence of his general character 
and habits as a brewer.” A decision similar in principle was 
made about this time in Rez v. Cole,® where, in a prosecution 
for an infamous crime, it was held that an admission by the 
prisoner that he had committed such an offence at another time 
with another person, and had a tendency to such practices, ought 
not to be received in evidence. This case, it will be seen, is 
exactly parallel to Holcombe v. Hewson, except that the evidence 
was offered as an admission, which fact itself negatives any ele- 
ment of inter alios. ‘The parties would be the Crown and Cole 
in either case. In point of fact, the question in these cases is 
not one of privity at all, but merely of logical connection be- 
tween the fact offered and the fact to be proved. Generally 
speaking, as matter of law and not of morals, the commission of 
one fraud has no tendency to prove the commission of another ; 


1 Supra. ing been decided by all the judges in 
22 Camp. 391. Mich. T. 1810. 
3 Cited by Phillips, Ev. 143, as hav- 
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when the doing of certain acts is offered to show a tendency to 
the commission of other acts of the same character, and a con- 
sequent probability of their commission, this tendency is not re- . 
cognized as of sufficient causative force to aid in determining 
whether the act in dispute was or was not committed. The 
causa fiendi is too vague, too uncertain in its operation, to afford 
us any causa cognoscendi. Yet this is merely a question of degree, 
or of our knowledge and understanding of the causa fendi. In 
many cases the progress of science may change the law; on the 
trial of one for murder our knowledge of the laws of heredity 
is now such that the Commonwealth cannot object to testi- 
mony of the insanity, 7. e. the insane acts, of the defendant’s 
father, on a defence of insanity on the part of the accused.’ In 
proportion as the element of personality, of the interjection of 
the free will of a human being, diminishes, we become more 
certain of the effects of the causative force, and more ready to 
admit it. On a question whether a horse was frightened by a 
certain pile of lumber, evidence that other horses were frightened 
by the same pile is relevant ;? and the question being whether a 
certain fire was caused by sparks escaping from a particular loco- 
motive, the fact that at various times before the fire and during 
the same summer other fires along the line of the same railroad 
were caused by sparks escaping from other locomotives of the 
same company is admissible.® 

A good illustration of the confusion caused by the misapplica- 
tion of the maxim in this class of cases is found in Gerish v. 
Chartier* This was an action for making iron railings, and 
fixing them to certain houses belonging to the defendant. The 
defence was that the credit was given to A., by whom the houses 
were built, under a contract, and not to the defendant, the owner 
of the realty. A., who had become a bankrupt since the railings 
were furnished, being called as a witness for the defence, and 
having stated that the order was given by him, was asked by the 
defendant what was the state of the account between himself and 
the defendant in reference to the building of the houses at the 
time of his bankruptcy ; to which he replied, that the defendant 
had overpaid him by £350. On the part of the plaintiff, it was 


1 Baxter v. Abbott, 7 Gray, 71. 8 Grand Trunk Ry. v. Richardson, 91 
2 Darling v. Westmoreland, 52 N. H. U.S. 454. 
401. 410. B. 18; 9 Jur. 69. 
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insisted that the state of the account between A. and the de- 
fendant was inadmissible, being res inter alios. Shee and Bram- 
well urged this argument before the court in banc, but without 
success. Cresswell, J., who presided at the trial, said: ‘I was at 
first inclined to think that this evidence was not admissible, upon 
the ground that it was res inter alios; but I think now it was 
rightly received.” Now this evidence went to show the terms of 
a relation between two persons, strangers to the plaintiff; to 
quote Broom’s language, supra, it was evidence of a transaction 
between:two parties that, when given in testimony, operates to the 
disadvantage of a third. This is admitted by Stephen,! who 
bases on the case an exception to the rule excluding res inter 
alios, on the ground that in such case the evidence is admissible 
to show good faith, taking the suggestion from a mere accidental 
circumstance mentioned by one of the judges as showing how 
the evidence was relevant. For a similar case see Hollingham v. 
Head2 These two examples show that when the maxim is 
brought to the test as an exclusionary principle of evidence, is 
sought to be made the sole basis of decision where the doctrines 
as to hearsay and opinion will not help it out, it signally fails to 
prove a reason for its being. A very recent instance of its mis- 
application is contained in Donovan et al. v. The City of Spring- 
field,’ where, on a petition for damages occasioned to the abutters 
on a certain street by reason of raising the grade of the street, it 
was held that evidence that damages had been awarded to 
abutters other than the petitioners should be excluded as res inter 
alios. Here the evidence was simply irrelevant; the inter alios is 
not the exclusionary idea, for suppose the damages to have been 
given to the petitioners themselves (on other lots), it would still 
be inadmissible. For a converse case may be instanced the rule 
that where there is a question whether a particular act was done, 
the existence of any course of office or business according to 
which it would have been done is admissible. 

A comparison of the foregoing cases from Holcombe v. Hewson 
to Donovan v. Springfield reveals the fundamental error underly- 
ing the talk about res inter alios as applied to this class of cases. 
In these cases, the fact offered is admissible or not, dependent on 

! Dig. Ev. art. 10. 8 125 Mass. 379. For the proper 


24C. B.n. 8.388. See also Carmar- ground of exclusion in these cases, see 


~ Ry. Co. v. Manchester Ry. Co.,L. R. 8 Rice v. Mayo, 107 Mass. 552, per Gray, J. 
P. 685. 
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its closeness or remoteness to the fact to be proved; most remote 
facts are from the nature of the case inter alios, and thus an acci- 
dental circumstance common only to some of the facts of this 
class is elevated into an exclusive principle of the law of evi- 
dence. We are led to believe there is a privity, and the only 
privity that appears on analysis is not one existing between per- 
sons, nor between the evidence and the person to be affected by 
it, as in most cases under our second division, but a privity be- 
tween the fact in evidence and the fact in issue. The bottom of 
the maxim has dropped out; its meaning evanuit in auras. We 
have not a personal but a logical privity. What is this but rele- 
vancy? We find ourselves trying to reduce to a principle and ex- 
press by a Latin phrase of convenient obscurity the ground upon 
which a piece of evidence is irrelevant, not regarding that, when 
we have said that a fact is not relevant, we have arrived at an ulti- 
matum of logic. We may show how a fact is relevant, but not how 
or why it is irrelevant. Irrelevancy is a distinction taken by the 
mind intuitively, without rule or reason. One thus sees the futility 
of Taylor’s position,’ that res inter alios is a subdivison of irrele- 
vancy, classification being vain where a principle of distinction 
is impossible. Despite the importance that he ascribes to this 
maxim, Stephen has come nearest to an appreciation of its 
emptiness in this branch of the law. ‘ The application of the 
maxim to the law of evidence is obscure because it does not show 
how unconnected transactions should be supposed to be relevant 
to each other.” ? If this be true of the first two classes of cases 
above mentioned, as it certainly is of the last, one can only say 
that a rule of evidence which has to invent a reason for its being, 
and then falls, condemned out of its own mouth, had best be 
banished from the law. Either res inter alios acta expresses & 
common principle,—a sort of privity as described above, — 
lying at the bottom of the rules excluding hearsay reputation 
and verdicts in former trials, or else it has no standing outside 
the domain of substantive law. 

CHARLES H. BARROWS. 

SPRINGFIELD, Mass. 


1 Tayl. Ev. pt. ii. chap. ii. 2 Dig. Ev. note VI. 
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Remedy by Mandamus. — How far is it protected by Constitution of the 
United States as forming part of Contract Obligation of a State? 


UNITED STATES SUPREME COURT. 
STATEMENT OF CASE. 


STATE OF SOUTH CAROLINA, ex rel. DOUGLAS & JACK- 
SON, v. GAILLARD, County Treasurer. 


Tue United States Supreme Court has recently, by an equally divided 
court, (Judge Hunt being absent), affirmed a judgment of the Supreme 
Court of South Carolina, in a case involving interesting constitutional 
questions. 

The questions, briefly stated, were: 1. How far did the right to a man- 
damus against a county treasurer to compel him to receive State bank-bills 
in payment for taxes enter into and form part of the contract by which the 
State agreed to accept such bills in payment of taxes? 2. Did the legis- 
lature of South Carolina, in the statute prohibiting the resort to a man- 
damus in such a case, leave the bill-holder any other adequate remedy so as 
not to impair the obligation of the State’s contract ? 


The history of the legislation and litigation as to these and similar bills 
is an interesting one. 

In 1812, the legislature of South Carolina incorporated the Bank of the 
State of South Carolina, which was called, in the title of the act, “ A bank 
on behalf of and for the benefit of the State.” Stat. at L., S. C., vol. viii. 
p- 24. 

Section 16 of the act of incorporation provided that “ the bills or notes of 
the said corporation originally made payable, or which shall have become 
payable on demand in gold or silver coin, shall be receivable at the treasury 
of this State, either at Charleston or Columbia, and dy all tax-collectors and 
other public officers in payment of taxes and other moneys due the State.” 

In 1833, an act was passed extending the charter of the bank, without 
change, until May 1, 1856. Stat. at L., S. C., vol. viii. p. 67. 

In 1843, an act was passed directing that all taxes “shall be paid in 
specie, paper medium, or the notes of specie-paying banks.” Stat. at L., 
8. C., vol. xi. p. 246. 

In 1852, the charter was again extended, without change, to Jan. 1, 
1871. Stat. at L., S. C., vol. xii. p. 136. 
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In 1860, the bank suspended specie payments, and has never since 
resumed. 

In 1868, an act was passed to close the operation of the bank, and by 
section 4 of that act section 16 of the original charter of 1812 was repealed, 
together with “all acts and parts of acts which render the bills of said cor- 
poration receivable in payment of taxes and all other debts due the State.” 
Stat. at L., S. C., vol. xiv. p. 122. 

In 1877, the regular tax or supply act provided, by section 6, that “all 
taxes assessed and payable under this act shall be paid in the following 


kind of funds, and no other: gold and silver coin, United States currency, 
and national bank-notes.” 


In this condition of affairs, in the spring of 1878, the relators, Douglas 
& Jackson, tendered to the county treasurer of Charlestun County, in pay- 
ment of taxes, certain bills of the bank issued prior to 1868. The county 
treasurer refused to receive them; whereupon, on the 30th of May, 1878, 
the relators filed their petition in the Supreme Court of South Carolina 
for a mandamus to compel the county treasurer to receive the bills. 

Issue was joined by a return and other pleadings, raising various ques- 
tions of fact and law. 


On the 24th of December, 1878, the legislature passed an act, the first 
two sections of which are as follows :— 


‘An Act to Facilitate the Collection of Tazes. 


‘“‘Section 1. Be it enacted by the Senate and House of Representatives of 
the State of South Carolina, now met and sitting in General Assembly, and 
by the authority of the same, That in all cases in which any State, county, 
or other taxes are now or shall hereafter be charged upon the books of any 
county treasurer of the State against any person, and such treasurer shall 
claim the payment of the taxes so charged, or shall take any step or proceed- 
ing to collect the same, the person against whom such taxes are charged, or 
against whom such step or proceeding shall be taken, shall, if he conceives the 
same to be unjust or illegal for any cause, pay the said taxes notwithstanding, 
under protest, in such funds and moneys as the said county treasurer shall be 
authorized to receive by the act of the General Assembly levying the same, 
and upon such payment being made, the said county treasurer shall pay the 
taxes so collected into the State treasury, giving notice at the time to the 
comptroller-general that the payment was made under protest; and the person 
so paying said taxes may, at any time within thirty days after making such 
payment, but not afterwards, bring an action against the said county treasurer 
for the recovery thereof in the Court of Common Pleas for the county in which 
such taxes are payable; and if it be determined in said action that such taxes 
were wrongfully or illegally collected, for any reason going to the merits, then 
the court before whom the case is tried shall certify of record that the same 
were wrongfully collected and ought to be refunded, and thereupon the comp- 
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troller-general shall issue his warrant for the refunding of the taxes so paid, 
which shall be paid in preference to all other claims against the treasury: 
Provided, that the county treasurer shall be required to receive jury and wit- 
ness tickets for attendance upon the circuit courts of the State receivable for 
taxes due the county in which the said services are rendered. 

“Sect. 2. That there shall be no other remedy in any case of the illegal or 
wrongful collection of taxes, or attempt to collect taxes, or attempt to collect taxes 
in funds or moneys which the county treasurer shall be authorized to receive under 
the act of the General Assembly levying the same, being other than such as the per- 
son charged with said taxes may tender or claim the right to pay, than that provided 
in section 1 of this act. And no writ of mandamus shall be granted or issued 
from any court, or by the judge of any court, directing or compelling the recep- 
tion for taxes of any funds, currency, or bank-bills not authorized to be received 
for such taxes by the act of the General Assembly levying the same; and no 
writ, order, or process of any kind whatsoever staying or preventing any officer 
of the State charged with a duty in the collection of taxes from taking any 
step or proceeding in the collection of any tax, whether such tax is legally due 
or not, shall in any case be granted by any court or the judge of any court; 
but in all cases whatsoever, the person against whom any taxes shall stand 
charged upon the books of the county treasurer shall be required to pay the 
same in such funds and moneys as the said county treasurer shall be authorized 
to receive by the act of the General Assembly levying the said taxes in manner 
and form as above provided, and thereupon shall have his remedy under the 
provisions of the first section of this act, and in no other manner.”’ 


The attention of the Supreme Court of South Carolina being called to 
this act, the court, on motion of the respoudent’s counsel, dismissed the pro- 
ceedings on the ground that “the right to resort to the remedy by man- 
damus in cases such as that of the relators has been taken away” by the 
act in question. 

To review this judgment, a writ of error was taken by the relators, and 
the case carried to the Supreme Court of the United States, on the ground 
that the acts of 1877 and 1878 were unconstitutional so far as these re- 
lators were concerned, as impairing the obligation of the contract entered 
into between the State and the bill-holders. 


The case was argued before the United States Supreme Court in No- 
vember, 1879, and was afterwards re-argued by direction of the court, in 
January, 1880, Roscoe Conkling, D. H. Chamberlain, and William B. 
Hornblower appearing for the plaintiffs in error, and Attorney-General 
Youmans and W. G. DeSaussure for defendant in error. 


The history of the decisions in the United States Supreme Court as to 
these and similar bills had been as follows : — 


In Woodruff vy. Trapnall, 10 How. 190, a provision of the charter of the 
Bank of the State of Arkansas, to the effect that the bills of the bank 
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“shall be received in all payments of debts due to the State of Arkansas,” 
was held to constitute a continuing contract between the State and the bill- 
holders which ran with the bills ; and an act repealing this provision was 
held to be invalid as to previously issued bills, and a tender to the State of 
such bills in payment of an indebtedness to the State was held to bea 
valid tender, although the bills came into the possession of the tenderer 
after the passage of the repealing act. 

A similar decision was made in Furman v. Nichol, 8 Wall. 44, as to 
section 12 of the charter of the “ Bank of Tennessee,” which section was 
substantially the same as section 16 of the charter of the bank of the State 
of South Carolina. 

In State vy. Stoll, 17 Wall. 425, a similar decision was made as to this 
very section of the charter of the Bank of the State of South Carolina, and 
it was further held that the bills of the bank, although issued after the 
suspension of specie payments in 1860, were a legal tender for the pay- 
ment of taxes due the State in 1870, and that the act of 1843, to the effect 
that all taxes shall be paid in specie, “ or the notes of specie-paying banks,” 
was not sufficiently clear and definite to operate as a modification of the 
original charter of the bank in this respect. The court directed that a 
mandamus issue to the collector, “directing him to receive in payment 
of the relator’s taxes the bills offered by him.” 


Thus the law stood at the time when the mandamus proceedings in this 
case of State, ex rel. Douglas, v. Gaillard were instituted, and at the 
time when the act of Dec. 24, 1878, was passed prohibiting the remedy by 
mandamus, and all other remedies except that provided by the act. 


The State of Tennessee had on the 21st of March, 1873, passed an act, 
the first three sections of which are as follows : — 


‘* Section 1. Be it enacted by the General Assembly of the State of Tennessee, 
That in all cases in which an officer charged by law with the collection of 
revenue due the State shall institute any proceeding, or take any steps for the 
collection of the same, alleged or claimed to be due by said officer, from any 
citizens, the party against whom the proceeding or step is taken shall, if he 
conceives the same to be unjust or illegal or against any statute or clause of 
the Constitution of the State, pay the same under protest; and upon his mak- 
ing such payment, the officer or collector shall pay such revenue into the State 
treasury, giving notice at the time of payment to the comptroller that the 
same was paid under protest; and the party paying said revenue may, at any 
time within thirty days after making said payment, and not longer thereafter, 
sue the said officer having collected said sum, for the recovery thereof, and 
the same may be tried in any court having jurisdiction of the amount and 
parties; and if it be determined that the same was wrongfully collected, as 
not being due from the said party to the State, for any reason going to the 
merits of the same, then the court trying the case may certify of record that 


| 
| 
| 


STATE OF SOUTH CAROLINA ¥. GAILLARD. 365 


the same was wrongfully paid, and ought to be refunded; and thereupon the 
comptroller shall issue his warrant for the same, which shall be paid in prefer- 
ence to other claims on the treasury. 

“Sect. 2. Be it further enacted, That there shall be no other remedy in 
any case of the collection of revenue, or attempt to collect revenue, illegally, 
or attempt to collect revenue in funds only receivable by said officer under 
the law, the same being other and different funds than such as the tax-payer 
may tender or claim the right to pay than that above provided; and no writ 
for the prevention of the collection of any revenue claimed, or to hinder and 
delay the collection of the same, shall in any wise issue, either injunction, 
supersedeas prohibition, or any other writ or process whatever, but in all 
cases in which, for any reason, any person shall claim that the tax so col- 
lected was wrongfully or illegally collected, the remedy for said party shall be 
as above provided, and in no other manner. 

“Sect. 3. Be it further enacted, That in all such cases, if the court shall cer- 
tify of record in the cause that it appears from the evidence before the court 
that the officer against whom said writ is brought has acted in good faith, 
and has defended said suit with proper diligence and care, the necessary cost 
of said cause shall be taxed, as now provided by law in criminal causes, and 
be paid by the State.” 


This act came before the court in Tennessee v. Sneed, 96 U. S. 69, and 
it was held to be constitutional. 


The Attorney-General of South Carolina and his associate counsel, in 
their argument, relied upon Tennessee v. Sneed, as conclusive in this case. 

They also claimed that the writ of mandamus never existed against a 
public officer in the State of South Carolina; that if it did exist, it was not 
a right of the individual, but a prerogative writ which the State could 
rightfully withhold; and, finally, they claimed that the act of 1878 pro- 
vided an adequate remedy for aggrieved bill-holders, and hence the aboli- 


tion of the writ of mandamus did not impair the obligation of the State’s 
contract. 


Counsel for the plaintiffs in error insisted that, — 

1. The proceedings by mandamus against a public officer did exist in 
South Carolina at the time of the passage of the bank charter, and at the 
time of the issuing of the bills in question; citing act of Dec. 12, 1712 
(Stat. S. C., vol. ii. p. 401); Gen. Stat. S. C., ch. 119; act of Dec. 16, 
1818 (Stat. S. C., vol. vii. p. 321) ; Graniteville v. Roper, 14 Rich. Law, 
138; Wagner v. Stoll and Robb v. Gurney, 2 S. C. 538, 559; Morton, 
Bliss, § Co. v. Comptroller-General, 4 id. 430; and the opinion of the 
Supreme Court of South Carolina in the case at bar ; and distinguishing 
State v. Pinckney, 3 Strobh. Law, 400. 

2. The writ of mandamus is a writ of right in South Carolina; citing 
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cases as above, and Kentucky v. Denison, 24 How. 66; Kendall vy. United 
States, 12 Peters, 615 ; Kendall v. Stokes, 3 How. 100. 

3. Any State law which changes, clogs, delays, or burdens the remedy or 
mode of proceeding for enforcing the contract which existed at the time 
the contract was made, so as to impair the efficiency or lessen the value of 
the contract, however minutely, impairs its obligation within the meaning 
of the Constitution of the United States. Green v. Biddle, 8 Wheat, 1; 
Mason y. Haile, 12 id. 370; Bronson vy. Kenzie, 1 How. 315; Curran y, 
Arkansas, 15 id. 304; Walker vy. Whitehead, 16 Wall. 314; Edwards y. 
Kearzey, 96 U.S. 595. 

4. The act of 1878, in its first section, seems to afford no remedy what- 
ever for such a case as this, and in its second section it expressly prohibits 
all remedies except such as are provided by the first section. 

The only case described in the first section is that of a person charged 
with taxes which he conceives to be unjust or illegal for any cause. The 
relators do not dispute the justice or legality of the ¢az, but claim the 
right to pay their taxes in a particular kind of funds. 

5. Not only does this act take away the remedy by mandamus, it also 
takes away the remedies by action against the collector for trespass or in 
assumpsit to recover back money paid under duress. 

6. This act, under the guise of a change of remedy, works a vital 
change in the substance and value of the contract. 

The State’s contract is (1) that the bills shall be received; (2) by the 
tax-collectors ; (3) when tendered by a tax-payer. 

This act says they shall not be received by the tax-collector ; that the tax- 
payer shall pay in other funds ; that he shall then assail the State by suit ; 
and if successful before a jury on the merits, he may take a comptroller’s 
warrant, with the chances, such as they may be, of payment, and shall not 
recover any costs except for serving process and procuring attendance of 
witnesses. 

7. The remedy which this act purports to give is strictly contingent and 
illusory in its results. 

Under the provisions of the Constitution of South Carolina, the comp- 
troller’s warrant cannot be paid without affirmative action on the part of 
the legislature. Const. S. C., art. 9, sects. 4 and 19; Morton, Bliss, & Co. 
v. Comptroller- General, 4S. C. 458. 

The following distinctions, among others, were drawn between the case 
at bar and the case of Tennessee v. Sneed, 96 U. S. 69. 

(a.) The Tennessee act provides a remedy for the case of a tax seal to 
be imposed by “ steps or proceedings conceived by the tax-payer to be unjust 
or illegal” ; the South Carolina act provides for the case only of a tax con- 
ceived to be unjust or illegal. 

(b.) In Tennessee v. Sneed it was assumed by court and counsel that the 
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new remedy was practicable, and the only question was whether it was 
adequate ; in the present case, it is disputed and denied that the remedy is 
practicable or adequate. 

(c.) In Tennessee v. Sneed, no impediment appeared in the way of paying 
judgments for taxes paid under protest; in the present case, the Constitu- 
tion of South Carolina renders it impossible for any officer to pay out any 
money from the treasury without an appropriation, and unless the money 
has been levied for that purpose. 

(d.) In Tennessee, the remedy by mandamus was not a remedy in exist- 
ence at the date of the passage of the bank charter ; the Tennessee Supreme 
Court held that it existed, if at all, only from 1855 to 1865, and the United 
States Supreme Court said, “The preservation of the laws in existence at 
the time of making the contract is not before us ;” in South Carolina, the 
remedy by mandamus existed when the bank charter was granted and 
when the bills were issued, and the question of the preservation of the 
laws in existence at the time of making the contract is directly involved in 
this case. 

(e.) In Tennessee v. Sneed, the State court held that mandamus against 
a tax-collector was virtually a suit against the State, and that the right to 
maintain the proceeding was founded solely upon the act of 1855, authoriz- 
ing suits against the State; that this statute was a mere waiver of sove- 


reign immunities, a gratuitous concession impliedly involving the right of 
recall as much as if that right had been expressed; hence, no bill-holder 
was justified in relying on such a statute. 

The South Carolina courts, on the other hand, have always treated 
mandamus as a suit against an individual, and have allowed it, although 
there never has been any statute authorizing suits against the State. It 
stands on the same footing as any other remedy. 


. [This last distinction is a very important one, and will bear a little 
further discussion in this place. 

A careful examination of the opinion of Mr. Justice Hunt in Tennessee 
v. Sneed, 96 U.S. 69, taken in connection with the opinion of the Supreme 
Court of Tennessee in the same case, shows that the United States Su- 
preme Court started with certain findings of the Supreme Court of Ten- 
nessee as to the law of Tennessee. Those findings, being a construction 
of State law by the highest State tribunal, were conclusive on the United 
States court. The only question left open to the United States Supreme 
Court was, What effect has the Constitution of the United States upon the 
case in view of the law of Tennessee as authoritatively announced by the 
Supreme Court of the State? 

Those findings were, — 

(1.) That “the present proceeding was, virtually, a suit against the 
State.” 
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(2.) That “it was not maintainable prior to the act of 1855,” which 
provided that suits might be brought against the State. 

(3.) That this act having been repealed, and the writ of mandamus 
being a “ proceeding against the State,” it “cannot be sustained in this 
case.” See opinion of Mr. Justice Hunt, 96 U. S. 71. 

Tennessee v. Sneed then stands thus: In 1838, at the time of the pas- 
sage of the bank charter on the faith of which the bills in question were 
issued, no suit could be maintained against the State, and no proceeding by 
mandamus could be maintained against a tax-collector. Hence, no such 
provision formed part of the original contract or offer of contract on the 
part of the State. 

When, subsequently, in 1855, the State passed an act allowing itself to 
be sued, that act had no specific reference to proceedings by mandamus 
against tax-collectors, much less to the enforcement of any right of the bank 
bill-holders. It was a mere general practice act. It was but a gratuitous 
waiver of sovereign rights, and subject to the implied condition that it could 
be withdrawn at any time, and hence the bill-holders had no right to rely 
on the act in taking the bills, and it forms no part of any contract with 
such bill-holders. 

It was held, in the case of Beers v. Arkansas, 20 How. 527, which was 
a suit upon State bonds, that a statute of a State authorizing suits against 
itself is always subject to the implied right of the State to repeal the statute 
and withdraw the right, and hence such a statute cannot enter into or form 
part of auy contract. In this respect such a remedy does not fall within the 
class of ordinary remedies which are held to enter into and form a part of 
the obligation of contracts. It is a mere gratuitous waiver of sovereign 
rights, which, in the absence of express words to the contrary, is subject to 
- constant legislative modification or repeal. See the language of the court, 
20 How. 529, 530. It appears by the report of this case in the court 
below (17 Ark. 518), and by an examination of the statutes (Arkansas 
Digest of Statutes, by English, chap. 157), that the act authorizing suit to 
be brought against the State was in existence in 1838, before the bonds in 
suit were issued, and was still in existence in 1840, when the bonds were 
actually issued ; yet the court held that such an act did not constitute a con 
tract with the holders of State bonds, and that the bonds were taken subject 
to the right of the State to repeal the act authorizing itself to be sued. 
The case of Tennessee v. Sneed falls within this principle. The South 
Carolina case does not seem in any respect to fall within it. Jn South 
Carolina, such a proceeding as this by mandamus against a public officer 
has always been allowed as a proceeding against an individual and not 
against the State, and has been frequently resorted to as a remedy, in spite 
of the fact that there has not been any statute in South Carolina authoriz- 
ing suits against the State; and the doctrine of the South Carolina courts 
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on this point, like that of the United States Supreme Court, is that a 
mandamus against a public officer is not a proceeding against a State, 
but a common-law remedy against an individual, and a writ of right. 
Kendall v. United States Postmaster- General, 12 Peters, 524, and Osborn 
v. Bank of the United States, 9 Wheat. 738; Davis v. Gray, 16 Wall. 
220.] 


It is much to be regretted that no authoritative decision has been made 
by the United States Supreme Court on the interesting questions involved 
in this case. 

The judgment of the Supreme Court of South Carolina dismissing the 
proceedings for mandamus was affirmed by an equally divided court. 
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Pleading and Practice of the High Court of Chancery. By the late Epwuxp 
Rosert Barrister-at-Law. Fifth American Edition. With 
Notes and References to the American Decisions; an Appendix of Prece- 
dents; and other additions and improvements, adapting the work to the 
demand of American Practice in Chancery. Based on the Fourth American 
Edition. By J. C. Perkins, LL.D. Edited by W. F. Gosemp LL.D. 
Vol. III. Boston: Little, Brown, & Co. 1879. 


THE growth of pure chancery jurisdiction, and the magnitude of the interests 
which it now regulates in the United States, are hardly appreciated by the pro- 
fession at large. The distinction betweén law and equity, as it is recognized in 
the Constitution, is preserved in the Federal courts. The mingling of legal and 
equitable remedies, which has been effected in the ‘‘ code” States, and has 
already created over five thousand pages of mere “ practice” decisions, and intro- 
duced a prolixity of pleading and technicality of practice in comparison with 
which the common-law practice is simplicity itself, is, as yet, kept out of the 
Federal tribunals; and although the act of 1872 has destroyed the unity of 
Federal procedure at law, the equity practice is still that of the High Court of 
Chancery in England as it was in 1842, when our equity rules were adopted. 

This fact has produced noteworthy effects throughout the West. The ju- 
dicial tenure of Federal judges, and the tendency of Western communities to 
subject non-resident interésts to their own, has swept, and steadily carries, into 
the Federal courts every case which can possibly be brought there. The act of 
1875, which enlarged the original jurisdiction of the circuit courts and the power 
of removal into them of causes from the State courts to almost the extreme limit 
which the Constitution permits, still further swells the tide; and the results of 
the panic of 1873 and the crusade against railroad and corporate property 
appear in a flood of equitable litigation at the Federal bar. The heaviest liti- 
gations of the period have arisen in the readjustment of corporate rights, and 
the ancient principles of chancery have been, and are being, applied in novel 
forms to the conflicts of giants. The situs of the res brings these conflicts into 
districts where codes prevail, and where few of the Federal judges and lawyers 
have had the training of chancery or common lawyers. The consequence is 
that, notwithstanding the uniformity of the rules in equity is supposed to make 
the procedure uniform, diversities of practice are growing up under them in the 
different circuits, and are fast rendering it unsafe for an equity lawyer in New 
York or Boston to base his action on the practice of his own circuit. The Su- 
preme Court itself is no longer made up, in any large degree, of men who were 
trained in the exact schools of common law and chancery which obtained in the 
days of Kent and Shaw, and that court now permits a looseness of procedure in 
chancery practice in the circuits which would have shocked judges like Story, 
Taney, Grier, and Nelson. It is dangerous now to assume that either court or 
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bar in the Western and Southern circuits will, of its own motion, follow what in 
New Jersey and Massachusetts are regarded as elementary principles of equity 
practice. Yet these courts control the greatest litigations of this age and 
country, and are recognizing, not to say creating, new equities and rights of 
much delicacy and complexity; and are doing all this in, practically, nisi prius 
courts, if the expression may be allowed. Their decisions are subject to no re- 
vision, except, after some three years’ delay, in a court which sits one or two 
thousand miles distant from the original forum. 

The time, therefore, is upon us when the bar must itself, by its own learning 
and skill, keep pure the fountains of equitable jurisdiction and procedure. It 
has ever been the conservator of liberty in all English-speaking lands. It is 
now charged, in this growing empire, where the future may not improbably ex- 
ceed our wildest dreams, with the preservation of that which is, in concrete 
form and daily life, justice among men. Noblesse oblige ; and each of us in his 
own sphere may do, and must do, this part in the work of that which is to-day 
the noblest of professions for a noble man. 

We have carefully examined this new edition of Daniell’s Chancery Practice, 
and with constantly increasing approval. Much was to be expected of its learned 
editor. From a judge who has contributed to the science of equity the three 
volumes of Tennessee Chancery Decisions, which, in our opinion, rank among 
the very best of Vice-Chancellor reports, and possess peculiar value to the 
American solicitor, we naturally expected good work. That anticipation is 
fulfilled. Among recent leading causes, Tysen v. Wabash Railway Company 
seems to be almost the only important one overlooked ; and, although Mr. Jones 
_ used it in his ‘* Railway Securities,’’ it is fair to add that it has as yet appeared 
outside of his book, only in newspaper and pamphlet form. The value of Chan- 
cellor Cooper’s labors on this book is increased by the fact that he is a Western 
lawyer and judge, and his example should stimulate his brethren. We are 
pleased to observe the good use he has made of the cases of Sage v. Iowa Central 
Railway, Richards v. Chesapeake and Ohio Railway, and Fosdick v. Schall. 
They show his appreciation and notice of the last new growth in equity science 
and practice. The Federal courts are fast becoming, par excellence, the chan- 
cery courts of this country. May we not hope that Chancellor Cooper's next 
effort will be a complete treatise on equity jurisdiction, pleading, and practice in 
this forum, which is already second to none in the world ? 

The presswork and execution of the book is of the uniform good character of 
all the publications of this house. 


A Memoir of Benjamin Robbins Curtis, LL.D., with some of his Professional 
and Miscellaneous Writings. Edited by his Son, Benjamin R. Curtis. 
In two volumes. Boston: Little, Brown, & Co. 1879. 

ALTHOUGH Mr. Justice Curtis, the subject of this admirable memoir, has been 
dead for nearly six years, we think it will be generally acknowledged that no 
one has as yet succeeded to the position which he filled, either at the bar of 
Massachusetts or among the practitioners before the United States Supreme 
Court. The volumes before us make plain not only how and why he acquired 
this marked pre-eminence among his associates, but the details of his domestic 


872 BOOK NOTICES. 


life are for the first time given to the public, and we learn the reasons for that 
high esteem and affection which he inspired in all who came in contact with him. 

Of what Mr. Curtis was as a man, of his unbroken and affectionate relations 
with his own immediate family and his unswerving loyalty to his lifelong 
friends, of his devotion to his mother, who so well deserved it, and of his early 
and successful struggles for independence, we have presented to us a charming 
picture, drawn by the hand of his only brother, himself a lawyer and author of large 
experience and exceptional ability, and filling the first volume of this work. The 
memoir is almost judicial in its impartiality, and is very carefully written; and 
the writer has unconsciously shown us that the relations between himself and 
his brother through life were based on mutual affection and esteem to a degree 
rarely to be found existing between two brothers of such decided individuality of 
character. 

It does not come within our province, however, to speak in further detail of 
the domestic life of Mr. Curtis, but we wish to call the attention of our readers 
briefly to the salient points in his career, and to his characteristics as a lawyer. 

Mr. Justice Miller of the United States Supreme Court, in a recent address de- 
livered before the Iowa Bar Association, in speaking of the late Justice Curtis, 
described his place at the bar of this country in these words: “ In this sense I 
pronounce Benjamin R. Curtis the first lawyer of America, of the past or present 
time. I do not speak of him as a jurist nor as a judge; I do not speak of him 
as an advocate alone or specially, nor as a counsellor: I speak of him asa 
lawyer in full practice in all the courts of the county, as engaged in a practice 
which embraced a greater variety of questions of law and of fact than is often to 
be found in one man’s experience.” We quote these remarks of Mr. Justice Miller 
in preference to making a selection from the many eulogies which were pro- 
nounced at the time of Mr. Curtis’s death, because they are the deliberate ex- 
pression of opinion of an able lawyer, an accomplished jurist, and the member 
of a bar of a distant State, and uninfluenced therefore by the local pride felt in 
the success of a fellow-townsman. That this opinion of Justice Curtis is 
generally held by the profession in New England it is not necessary for us to 
assert. 

It was a remarkable proof both of his ability as a lawyer and of the public 
appreciation of his character that Mr. Curtis should have been selected at the 
early age of forty-two years, without solicitation on his part or political influence, 
and from such a bar as then existed in New England, to fill the vacancy in the 
United States Supreme bench caused by the death of Mr. Justice Woodbury. 
And at that time, although Mr. Curtis had argued during the seventeen years in 
which he had practised in Boston more than one hundred and thirty causes 
before the Supreme Judicial Court of Massachusetts, he apparently had not 
appeared in a single cause before the United States Supreme Court. His repu- 
tation, like his practice, must, therefore, have been largely confined to New 
England. We find, however, not only that the Secretary of State and the 
President of the United States had both thought of Mr. Curtis on the same day, 
and had each written to the other suggesting him as the best person to fill the 
vacancy, but Mr. Webster adds, in his letter to President Fillmore, that the 
“ universal sentiment in Boston is, that the place should be filled by the appoint- 
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ment of Mr. Curtis.” The biography before us explains the cause of this 
remarkable unanimity of sentiment. Mr. Curtis had not only a natural taste 
for and an inborn love of the science of law, but constant reading had made him a 
“full” man; he had a wonderful memory, remarkable acuteness of intellect. 
an untiring persistency in research, and very unusual powers of concentration of 
mind, and, what enabled him all through his life to use and improve these 
qualities of mind, an excellent physique and continued good health. Of his 
thorough readiness and the completeness of his knowledge many instances occur 
tous. We will, however, call attention to but one, which, we think, has not 
before been made public. After his return to the bar, and while he was en- 
gaged in the trial of an action in the Supreme Court of Massachusetts, a difficult 
and abstruse question of pleading suddenly arose in the course of the proceedings. 
The very able counsel opposing him (and there were few, if any, abler at the 
bar) were obliged to ask the court for time to prepare for the argument of the 
question, but Judge Curtis expressed his readiness to proceed at once, and to 
argue the question then and there. On being asked by one of the opposing 
counsel how it was possible for him to be able to argue at once a question which 
had probably never arisen before in his practice, Judge Curtis explained his 
readiness by saying that when he was a young lawyer at Northfield [where he 
began to practise and where he spent three years in hard work], he had in the 
frequent intervals of a country practice read and re-read what books he could 
obtain, and, among others, ‘‘ Stephen on Pleading,” so many times that he 
knew it by heart, and was prepared to argue any question of ss discussed 
in it without refreshing his memory. 

His power of continuous labor was unusual. He himself informed the 
writer that in the preparation of the answer of President Johnson to the articles 
of impeachment (a production which some of the best legal writers consider the 
ablest piece of legal authorship of this century), in which he was unassisted by 
the other counsel, who had not yet arrived in Washington, he had worked upon 
it for more than thirty consecutive hours without rest or sleep, and this was in 
his sixtieth year. 

His relations with his associates upon the Supreme Bench, and the duties to be 
performed by him as associate justice, were pleasant to an unusual degree, and he 
was treated by the other judges with marked respect, considering that he was so 
much their junior as to be familiarly called by some of them their “little Benja- 
min.” When we consider that, of the seven justices who sat with him at that time, 
the oldest was thirty-two years older than himself, and four of the others twenty- 
three years older, we can understand what an unpleasant duty it was, and how 
much strength of character it required, to take the position which he did in his 
great dissenting opinion in declaring the opinion of the majority to be extra- 
judicial. In the correspondence with Chief Justice Taney, which we are glad to 
see published in full for the first time, we see the same self-respect, the same 
power of expressing his meaning with perfect distinctness, and the same calm 
firmness which characterized the man through life. The letters of Mr. Curtis seem 
to us to be especially creditable to him, considering his position as the youngest 
member of the court, and the readiness shown by some of the other members to 
support the Chief Justice in his arbitrary action. On the other hand, the letters 
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of the Chief Justice are those of a man who has been detected in doing some- 
thing which he knows he has no nght to do, and of which he is ashamed. 

It is one of the curiosities of history that Judge Curtis, who was so venom- 
ously abused by the abolitionists and by such men as Theodore Parker for many 
years before the war, and whose position during the war was misunderstood, and 
for many years thereafter misrepresented, by the Republicans, should, on the 
two great occasions of his own life, have performed services of such inestimable 
value to the Republican party, — services, we may add, which never received 
any recognition from the majority of that party. By his unanswerable exposition 
of the principles of free citizenship in his dissenting opinion in the Dred Scott 
Case, wherein he showed clearly to the world that the Democratic party were 
‘endeavoring to foist upon the country a political decision in their favor, and one 
not properly before the court, he gave the first impulse to the great Republican 
party by providing a legal foundation upon which the honest and law-abiding 
masses of the North, who had shrunk from joining a party made up confessedly 
of people who were pledged to break the law, could stand and legally oppose 
the Southern invasions of the rights of citizenship. 

This service was fully appreciated at the time, but was soon forgotten; and 
because the judge showed the same judicial calmness during the excitement 
of a civil war, and opposed what he considered a dangerous tampering with the 
constitutional power of the President, he was denounced and abused by the par- 
tisan press of the North. 

Ten years after his dissenting opinion was delivered, he rescued the Republican 
party from the demoralization and disintegration which, it is admitted, would 
have overtaken it had the impeachment of President Johnson been brought to a 
successful termination. The few Republican senators who bravely resisted the 
party demands have frankly confessed that it was mainly due to Judge Curtis’s 
conclusive argument that they became convinced of the illegality of the im- 
peachment. 

The position oceupied by Judge Curtis after his resignation from the bench of the 
Supreme Court was exceptional. The first judge to return to practice after his 
resignation from such a position, it required an unusual dignity and force of 
character to sustain the position with credit and honor to himself. His practice 
soon ceased to be local, and his opinions were sought by clients from all parts 
of the country. He argued many of the most important causes which came 
before the United States Supreme Court, and was listened to by the court with 
marked respect and attention. It has been noticed that in every case which he 
argued, and which was decided in his favor, the decision was based upon the 
grounds stated in his brief. For many years before his death, the writing of 
opinions oceupied much of his time, and so much were they valued, that he be- 
came in many cases a tribunal whose decision was final. A few of these 
opinions are published in the volumes before us, and are models which will be 
of great service to the professional reader. 

The selection from Judge Curtis’s miscellaneous writings, which are edited 
by his son, has been judiciously made, and, although not of uniform ability, they 
are all marked by the same clearness and directness of style, and by the entire 
absence of any attempt at what is called fine writing. 
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GENERAL NOTES. 


Circumstantial Evidence.— There is upon record perhaps no more re- 
markable instance of the possibility of mistake from a reliance upon purely 
circumstantial evidence than occurred at a trial which was had in the United 
States Circuit Court at Boston, Justice Clifford presiding, in June, 1862. 

In the spring of 1862, numerous complaints were made that letters delivered 
from the post-office in Peabody, then South Danvers, in the State of Massa- 
chusetts, had been opened and money abstracted from them. The complaints 
reached the department at Washington, when an efficient detective in the post- 
office service was detailed to make an examination into the facts. The officer 
attended to the duty, and ascertained that the complaints were well founded. He 
conferred with the postmaster on the subject. The facts were too plain for dis- 
pute, but the postmaster protested that he had no knowledge as to how or by 
whom the offences had been committed. In the mean time, the postmaster had 
caused a new lock to be placed upon the door leading to the post-office, and 
was intending to place a night watchman in the room; but the detective desired 
to take entire charge of the case, and omitted to perform this important duty, 
probably from a conviction that the postmaster or his son was the culprit. 
Acting upon this conviction, the detective proceeded to collect evidence, and 
in the last of April made complaints before Commissioner Hallett against both 
for opening seven letters at different times. Upon the examination before the 
Commissioner, it appeared that in each instance complained of envelopes had 
been delivered to the parties to whom they were directed, from which money 
had been abstracted; the envelopes in each instance had beeu carefully opened, 
generally at one end, and as carefully closed, strips of gluten paper usually being 
used to conceal the opening, showing great deliberation in the work. It also 
appeared that all these letters were registered, and in each instance that they 
arrived at the post-office in the mail that was due about three o’clock P. M., 
and remained in the office overnight before delivery. Both defendants were 
bound over to await the action of the grand jury. So general was the opinion 
of the guilt of the parties, or one of them, that, although they had sustained the 
best character up to the time of the complaints, the son, the assistant post- 
master, was unable to procure bail, and was committed to the jail in Suffolk. 
The grand jury, at its session in May following, presented six indictments 
against the postmaster and seven against the assistant postmaster. In June, 
the assistant postmaster was tried upon one of the indictments. Only eleven 
jurors being present, the panel was completed by the selection from the bystand- 
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ers of a talesman by the marshal. The indictment charged the opening of and 
abstracting money from a letter mailed to a very respectable aged gentleman of 
Peabody. The person to whom the letter was directed testified that on a cer- 
tain day he took from the post-office an envelope addressed to him, sealed with 
gluten and with wax; that he cut open one end of the envelope, and found 
enclosed only a clean sheet of small bluish-colored note-paper, folded. The 
letter was registered. The envelope was produced at the trial, and there was 
no appearance of its having been opened except when opened by the recipient. 
The envelope was directed by a gentleman in Boston, who testified that the 
forenoon before it was taken from the office he enclosed in it a letter written on 
white note-paper, and some twenty dollars in money; that after sealing it, as 
above stated, he took it personally to the Boston post-office and caused it to be 
registered. A clerk in the post-office testified that he recollected the fact, and that 
the letter was registered by him and put into the mail for Peabody; the officers 
in charge of the mail testified to the mail being taken to Salem, and from there 
to Peabody, where it was delivered to the postmaster about three o’clock P.M. 
A Peabody lady testified that she had a son in the army, and that at the request 
of the detective she went to the post-office and asked for a sheet of note-paper, 
as she wished to write a line to her son, and she had not time to procure one 
elsewhere. A sheet of note-paper was given her by the postmaster, which was 
produced at the trial. It was the same color, size, and by the same maker as 
the one found in the envelope. Paper-makers testified, as experts, that the 
coloring matter for paper is made in vats, and that it is impossible to make two 
vats of precisely the same color, although to an unpractised eye there would 
seem to be no difference ; also, that note-paper is ruled in large sheets, and then 
cut up; and that the wires which mark the lines will vary slightly in the use. 
The two sheets of paper were shown them, and they testified that in their opinion 
the two were colored from the same vat, and that they were cut from the same 
large sheet. The postmaster was called upon the Stand, and testified that he 
had no knowledge of the opening of the envelope. The defendant did not 
attempt to control any of this evidence. After arguments of counsel and charge 
of the judge, the case was submitted to the jury, who, in about one hour, returned 
a verdict of not guilty. It was understood that on the first ballot the jury voted 
ten for conviction, one blank, and one for acquittal, and further, that the talesman, 
who was not known to the defendant, was the one who voted for acquittal, and 
that within the hour the other eleven were brought to his opinion. But the 
verdict upon these facts did not satisfy the community. In the mean time, the 
postmaster had resigned his office, and another was appointed in his place. 
Before the time of the trial and afterwards there were rumors of losses of 
money and other articles from different shops and dwelling-houses in Peabody, 
under peculiar circumstances. A few months after trial, the proprietor of a shop 
from which money and goods had been missed several times employed a private 
watchman to remain in his shop nights. One night, when the proprietor and 
the watchman were in the building, it was opened by a false key, and a person 
entered and proceeded to take articles, when he was seized; but before he could 
be properly secured he escaped by jumping out at a window, and has never 
been heard of since. His name was Daniel F. Cate; he was a carpenter, and 
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for some years had been in the employ of one of the principal house-builders in 
the place, and had sustained a good reputation. Upon his escape, the proprietor 
secured the services of an officer, and went to the boarding-honse of Cate. In 
his room they found a large assortment of articles, many of which were after- 
wards identified as stolen from different parties, and among them was a large 
quantity of postage-stamps. They also found a plaster cast of the old lock on 
the post-office door, and a key to it. They also found a key to the new lock. 
When the postmaster decided to put on the new lock, he engaged the employer 
of Cate to do it, and he sent Cate himself to put on the lock, so that he had no 
difficulty in procuring the key. But more remarkable still, there was found in 
his room a small diary, and in it, in his handwriting, at the times of the several 
known larcenies from the post-office, were written the initials of the persons to 
whom the letters were directed, with figures of amounts, prefaced by the letters 
“O.P.” The amounts in each instance were the exact amounts of money taken 
from the several letters. There were other similar memoranda at other times; 
and, by the aid of the initials, in a short time other persons were found who had 
failed to receive money sent them through the mail, and in each instance the date 
and amount were correctly stated. The vindication was as thorough as was the 
apparent proof of guilt, and everybody was fully satisfied of the innocence of the 
accused. The new postmaster resigned his office and the old one was reinstated. 
The estate of Cate was declared insolvent, but property enough was found, — 
some of it in United States bonds, —from which his assignees were enabled to 
pay all losses from Cate’s larcenies. N. 


Are Gas-fixtures Fixtures? —In Towne v. Fiske, 127 Mass. 131, the 
court says: ‘* Gas-fixtures, whether in the form of chandeliers suspended from 
the ceiling at the top of the room, or projecting as brackets from the perpendic- 
ular walls, though attached to the gas-pipes by screws and made tight by 
cement, are in the nature of furniture, and do not lose their character as chattels 
by reason of the manner in which they are affixed. Guthrie v. Jones, 108 
Mass. 191.” In Sewell v. Angerstein, 18 L. T. N. 8. 301, Willes, J., said: 
“The gasaliers are part of the gas-pipes, and, to use a legal expression, they 
take their nature and are included in the fixtures which go with the house under 
the lease. They are as much a part of the gas-pipes as the mill-stones are part 
of the mill. Although the gasaliers may be unscrewed and taken off without 
injuring the freehold, they are necessary to the enjoyment of the gas-pipes, 
which are of no practical use when separated from them.” On being asked to 
reserve the point, he said he entertained a very decided opinion on the matter, 
but, to save expense in further proceeding, he would consult the judges in the 
other court. On his return he said: ‘I am confirmed in my view of the case, 
and think that the gasaliers ought to have been the subject of a separate agree- 
ment. As it is, they form part of the freehold and were a part of the thing let, 
just as much as a pump-handle is a part of the pump; the handle may no 
doubt be removed without injury to the pump, but then the pump would be of 
no use without the handle.” In Keeler v. Keeler, 31 N. J. Eq. (4 Stew.) 191, 
the same question arising, the court said: “The gas-burners are of the same 
character [fixtures] in this case. They are in no sense furniture, but are mere 
accessories to the mill.” 
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The Criminal Law Magazine, Jersey City, N. J., for March, 1880. 

“ Removal of Criminal Causes from State Courts to Federal Courts,” by E. 
W. M. Mackey, refers to sections 641 and 643 of the Revised Statutes of the 
United States, and says that while the right to remove civil eases, under the 
sections cited, is not doubted, the right to remove criminal cases is seriously 
questioned, and has recently been denied in the courts of several States. A bill 
is now pending before Congress for the repeal of so much of sections 641 and 
643 as provides for the removal of criminal causes, principally upon the ground 
that the law seeks to deprive the States of the right to try offenders against 
their criminal laws, and is therefore a violation of the rights of the States. 

- Ahistory of legislation upon the subject is given, and authorities are cited 
to show that it was within the power of Congress to provide for criminal as well 
as for civil causes, as was done in the sections referred to. 


“ State v. Warden” is followed by a note concerning statutes in several 
States providing for waiver of jury and trial by the court by consent in criminal 
cases. 


“ State v. Dean” is followed by a note upon the question when a finder of 
lost goods is guilty of larceny. It cites English and American authorities, and 
concludes that the English doctrine generally prevails in this country, and that 
this rule is, that if a man find goods that have been actually lost, or are reason- 
ably supposed by him to have been lost, and appropriates them, with intent to 
take the entire dominion over them, really believing when he takes them that 
the owner cannot be found, it is not larceny. But if he takes them with the like 
intent, though lost, or reasonably supposed to be lost, but reasonably believing 
that the owner can be found, it is larceny. 


Southern Law Journal and Reporter, Nashville, Tenn., for February, 
1880. 

“Some Observations on the Law of Quarantine,” by Thomas G. Jones, 
of Montgomery, Ala., considers the police power of a State with reference to 
quarantine regulations, and cites eases to show the relation of the courts to the 
municipal authorities when interference with such regulations is asked for. 


The Albany Law Journal, Albany, N. Y., for March 13, 1880. 

“ Legal Definitions of Common Words, II.,” continues (I.) in the number 
for March 6, and cites cases concerning the words “ peddler,” “benevolent” and 
“charitable,” “ vessel,” ‘ portion” and ‘‘ part,” “‘ sound and disposing mind and 
memory,” “scroll” and ‘ seal,” ‘ assessment” and “ taxes,” ‘ support,” 
“cattle,” “hogs” and “animals,” “corn” and “ outstanding crops,” “ chil- 
dren” and “ child,” ‘“ counterfeit,” “ personal transaction ” (the article says that 
“it seems that the birth of a child is not a ‘ personal transaction’ between him 
and his mother, so as to exclude her from testifying to the time,” and cites 
Will of Paige, 6 A. L. J. 126), carnal “abuse,” “ expose ” for sale, ‘ print” 
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and “ writing,” “ firearm,” “ divine worship,” “ valuable article,” “ necessity ” 
concerning work on Sunday, ‘sharp dangerous weapon,” “‘ bicycle ” and “ car- 
riage,” ‘‘ article of food,” ‘“‘ Sabbath” and ‘‘ Sunday,” “‘ gaming table,” “‘sand- 
packing” of cotton, “curtilage,” ‘“greenbacks,” “tributary” of a river, 
“surplus land,” “ another,” ‘‘ white man,” “‘ vacancy.” 


Ibid, March 20, 1880. 

“Fire Limits” states several decisions concerning the right of municipal 
corporations to make and enforce building laws, as a police power without a 
special grant from the legislature. 


‘Can a Chattel Mortgage cover After-acquired Property ?” by C. G. Tiede- 
man, of Charleston, S. C., argues and cites English and American authorities to 
prove that a clause in « chattel mortgage extending it to after-acquired prop- 
erty, where such property is to take the place of property mortgaged and dis- 
posed of in the course of trade, or where it is sufficiently marked by description 
in the mortgage, so as to be capable of identification when acquired, is valid, 
not only against the mortgagor, but also against attaching creditors and subse- 
quent purchasers with notice by way of an equitable lien. 


The Central Law Journal, St. Louis, Mo., for March 19, 1880. 

“Option Sales, I.,” by J. O. Pierce, continued (II.) in the number for 
March 26, diseusses the dealing iu futures by way of wagering contracts as dis- 
tinguished from the risks of legitimate business, and cites a number of English 
and American cases. 


The Virginia Law Journal, Richmond, Va., for April, 1880. 
“Dying without Issue under Virginia Statutes,” by C. A. G., Lexington, 
Va., cites English and American cases. 


‘‘ Evidence,” by S. C. Graham, Tazewell C. H., Va., argues and cites au- 
thorities in favor of admitting evidence in criminal cases concerning the character 
of the person upon whom an offence has been comunitted. 


Washington Law Reporter, Washington, D. C., for March 8, 1880. 
‘¢ Law of Slander,” Nos. 1, 2, and 3, in the numbers for Ist, 8th, and 29th 
March, respectively, cites English and American cases. 


The Law Times, London, for Feb. 28, 1880, says that the Master of the 
Rolls has made some new law recently in The Mayor of London v. Riggs, 
where it appeared that a large tract of land had been sold to the plaintiffs, and 
a small piece —about two acres of agricultural land, completely surrounded by the 
parcels sold — was reserved by the grantor. A lessee from the grantor now pro- 
posed to build a house of refreshment on this bit of land, and the question arose 
whether the grantor was entitled to a way of necessity for agricultural purposes 
only, or whether he was entitled to the grant of a general right of way sufficient 
for any use to which the land might be put. A quantity of cases were referred 
to for some authority on the subject, but, as the Master of the Rolls said, they 
gave him no assistance, and he was forced to fall back upon principle. On 
principle, he said he could not see why an exception from a grant should be 
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larger than the necessity required. The reservation of a way of necessity was 
the only case in which a man was allowed to derogate from his own grant, and 
he considered the grantor could not ask for more than to be allowed to 
enjoy his property in the way it was so enjoyed at the time the grant was made. 
If the grantor had wished for more, he should have made an express reservation 
in his conveyance. 


“ Specific Performance of Agreement to purchase Leaseholds” states several 
decisions. 


“The Right of a Mortgagee to consolidate his Securities” says that it has 
for some time been clearly recognized that the doctrine or rule under which a 
mortgagee is entitled to consolidate his securities was threatening to extend 
itself mischievously, if indeed the extension had not already taken place, and 
quotes from the recent decision of the Court of Appeal in Mills v. Jennings, 
overruling Zassell v. Smith, 2 De G. & J. 718, and saying: We decline to 
follow that decision so far as it authorizes a subsequent mortgage effected by a 
vendor to be consolidated as against a purchaser from him of the equity of re- 
demption of another estate.” 


Tbid., March 6, 1880. 

“Trust for Sale by Devisees and their ‘ Heirs,’ exercised by ‘ Devisee’ of the 
Survivor,” says that Sir George Jessel, in the case of Osborne v. Rowlett, has 
given what it is much to be hoped will prove a coup de grace to the very incon- 


venient doctrine laid down by Sir Lancelot Shadwell in Cooke v. Crawford, 
13 Simons, 91. In that much-discussed case it was held that when real estate 
had been devised to trustees and their heirs for sale, the devisee of the survivor 
could not execute the trust. 


Thid., March 13, 1880. 
“ Liability of Municipalities for Nonfeasance ” states a number of cases con- 
cerning the nonfeasance and misfeasance of such corporations. 


Tbid., March 20, 1880. 

“ Without ever having been Married” says that thrice within the last twelve 
months the meaning to be attributed to the expression “without having been 
married,” or ‘‘ without ever having been married,” has been the subject of ju- 
dicial decision. The last case (Emmins v. Bradford) is reported 42 L. T. Rep. 
N. 8. 45, from which it will appear that Sir George Jessel, disagreeing with the 
decisions of Mr. Justice Fry in Re Ball’s Settlement, 40 L. T. Rep. n. 8. 880; 
11 Ch. Div. 270, and in Upton v. Brown, 41 L. T. Rep. n. s. 340; 12 Ch. 
Div. 872, on which the Law Times offered some remarks in 66 L. T. 371, 67 
id. 277, and 68 id. 21, held that the natural meaning of the expression is, 
without having at any time been married, and that a gift to the next of kin of a 
woman, as if she had never been married, excluded her children or issue from 
participation. 

“The Right of a Cestui que Trust to follow assets as affected by Clayton’s 
Case” discusses the recent case of Re Hallett, 41 L. T. Rep. x. s. 186, with 
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reference to two questions which arose upon the fact of a solicitor’s having mixed 
a client’s moneys with his own in his bank account, the first being whether, if a 
solicitor misapply his client’s moneys intrusted to him for a special purpose, 
such moneys can be followed as trust moneys strictly so called may be followed ; 
and if so, secondly, whether the rule in Clayton’s Case can, as between general 
creditors of the trustee and the cestuis que trust, be applied to the prejudice of 
the cestuis que trust. As is well known, Clayton's Case determines that ina 
running account, where there are divers items of debt on one side and of credit 
on the other, occurring at different times, if neither party makes any appropria- 
tion of payments or credits, they are to be appropriated to the discharge of the 
items of debt in the order of time in which such items stand in the account. 
The appeal court has decided the first question in the affirmative and the second 
in the negative; and the Law Times, in applauding this decision, says: ‘ The 
Master of the Rolls and Lord Justice Baggallay not only point out, but show 
how keenly they feel, the iniquity of applying the rule in Clayton’s Case (useful 
as it is in its way, but which, after all, merely supplies a presumption, and one 
that is not irrebuttable or a rule of law), soas to make a trustee a criminal malgré 
lui, and at the same time to defeat the just claims of his cestuis que trust.” 


“Sales to Agent of Undisclosed Principal” considers the question concerning 
the liability of a purchaser who purchases through an agent, to pay to the vendor 
for the goods after payment to the agent, and states several decisions. 


Solicitors’ Journal and Reporter, London, for Feb. 28, 1880. 
“The Judicial Statistics as to Crime” compares the returas for 1877-78 with 
those for 1876-77. 


Tbid., March 13, 1880. 

‘‘Names of Companies, I.,” continued (II.) in the number for March 20, 
cites cases and discusses the assumption by one company of a name so much 
like that of another as to attract business intended for the latter. 


The Irish Law Times and Solicitors’ Journal, Dublin, for Feb. 28, 1880. 
‘Treasure Trove” cites a few cases. 


“Sales” is an essay by M. C. Macinerney on ‘The Law relating to the 
Sales of Land and Goods, respectively, distinguishing and discussing the incidents 
with regard to the Contract, Title, and otherwise peculiar to each,” which was 
awarded the ‘‘ Lee Prize” for 1879 by the Society of Gray’s Inn. 


The Canada Law Journal, Toronto, for March, 1880. 

“« Agreement to Execute Mortgage ” states several cases concerning the ques- 
tion of when a contract to execute a mortgage will be specifically enforced by a 
court of equity. 
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CORRESPONDENCE. 


Sr. Louis, April 21, 1880. 
To the Editor of The American Law Review: 


Sir, — In the report of the case of Smith v. The St. Louis, Kansas City, § North- 
ern Railway Co., furnished by me for publication by you, and which you published 
in your April number with a note by me, Judge Henry is reported as using the fol- 
lowing language: “ The highest degree of diligence is required in the one case, and 
the /owest standard in the other.” As this expression was made by me the subject of 
adverse criticism, it is right that I should say that my attention has since been called 
to the fact that the original opinion reads thus: “The highest degree of diligence 
in the one case, and the lower standard in the other.” The mistake was due, either 
to a clerical or typographical error, which had crept into the printed proof which I 
furnished you, and on which my note was based. 

Faithfully yours, 
Sermovur D. Tompson. 


See The American Law Review for April, 1880, pages 294 and 298. 
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UNITED STATES SUPREME COURT. 


Martial Law. — Federal Circuit Courts. — Division of Opinion. — Juris- 
diction. — Writ of Error.— Appeal. — When, on the trial or hearing of a cause, 
the judges of the Circuit Court are opposed in opinion on a material question of law, 
the opinion of the presiding judge is to prevail and be considered the opinion of the 
court for the time being; but the judgment of decree rendered may be reviewed on 
writ of error or appeal, without regard to its amount, upon a certificate of the judges, 
stating the question upon which they differed. 

An officer of the army of the United States, whilst in service during the late war 
in the enemy’s country, was not liable to a civil action in the courts of that country 
for injuries resulting from acts of war ordered by him in his military character; nor 
could he be called upon to justify or explain his military conduct in a civil tribunal 
upon any allegation of the injured party that the acts complained of were not justi- 
fied by the necessities of war. He was responsible only to his own government, and 
only by its laws, administered by its authority, could he be called to account. 

When any portion of the enemy’s country was in the military occupation of the 
United States during the late war, the municipal laws were generally continued in 
force and administered through the ordinary tribunals for the protection and benefit 
of the inhabitants and others not in the military service, but not for the protection or 
control of the army or its officers or soldiers. 

Accordingly, when a brigadier-general in the army of the United States, during 
the war, in command of troops in Louisiana, was sued in a district court of that State, 
—continued in existence after the military occupation of the country by the United 
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States, and authorized by the commanding general to hear causes between parties, — 
for ordering a military company to seize and carry off as supplies for the army cer- 
tain personal property of the plaintiff, which seizure was alleged by him to have been 
unauthorized by the necessities of war, or martial law, or by the superiors of the 
brigadier-general, and judgment by default was rendered against the brigadier-general 
for the value of the property, it was held, in a suit brought in the Circuit Court of 
the United States, upon the judgment thus rendered, that the State court had no 
jurisdiction of the alleged cause of action, and that its judgment was void. Neal Dow 


y. Bradish Johnson. October Term, 1879. Opinion in printed pamphlet, Docket 
No. 76. 


Removal to Federal Court. — Constitutional Law. — (Head-note.) — See- 
tion 643 of the Revised Statutes of the United States, which declares that “ when 
any civil suit or criminal prosecution is commeneed in any court of a State, against 
any officer appointed under or acting by authority of any revenue law of the United 
States now or hereafter enacted, or against any person acting under or by authority 
of any such officer, on account of any act done under color of his office or of any sueh 
law, or on account of any right, title, or authority claimed by such officer or other 
person under any such law, . . . the said suit or prosecution may, at any time before 
the trial or final hearing thereof, be removed for trial into the Circuit Court next to 
be holden in the district where the same is pending, upon the petition of such defend- 
ant to said Circuit Court,” &c., is not in conflict with the Federal Constitution. 

D. was indicted for murder in a State court of Tennessee. In his petition, duly 
verified, for removal of the prosecution to the Federal court, he stated that, although 
indicted for murder, no murder was committed; that the killing was done in the 
petitioner’s own necessary self-defence, to save his own life; that at the time when 
the alleged act for which he was indicted was committed he was, and still is, an 
officer of the United States, to wit, a deputy collector of internal revenue; that the 
act for which he was indicted was performed in his own necessary self-defence while 
engaged in the discharge of his duties as deputy collector, and while acting by and 
under the authority of the internal-revenue laws of the United States; that what he 
did was done under and by right of his said office; that it was his duty to seize illicit 
distilleries and the apparatus that is used for the illicit and unlawful distillation of 
spirits; and that while so attempting to enforce the revenue laws of the United 
States, as deputy collector as aforesaid, he was assaulted and fired upon by a num- 
ber of armed men, and that in defence of his life he returned the fire, which is the 
killing mentioned in the indictment. Held, that the petition was in conformity with 
the statute, and, upon being filed, the prosecution was removed to the Circuit Court 
of the United States for that district. 

The United States is a government with authority extending over the whole terri- 
tory of the Union, acting upon the States and the people of the States. While itis 
limited in the number of its powers, so far as its sovereignty extends it is supreme. 
No State can exclude it from exercising any authority conferred upon it by the Con- 
stitution, obstruct its authorized officers against its will, or withhold from it, for 
a moment, the cognizance of any subject which that instrument has committed to it. 

The general government must cease to exist whenever it loses the power of pro- 
tecting itself in the exercise of its constitutional powers. It can act only through its 
officers and agents, and they must act within the States. If, when thus acting, and 
within the scope of their authority, those officers can be arrested and brought to trial 
in a State court, for an alleged offence against the law of the State, yet warranted 
by the Federal authority they possess, and if the general government is powerless to 
interfere at once for their protection, — if their protection must be left to the action of 
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the State court,—the operations of the general government may at any time be 
arrested at the will of one of its members. No such element of weakness is to be 
found in the Constitution. 

The judicial power of the United States, by the express words of the Constitution, 
extends to all cases in law and equity arising under the Constitution, the laws of 
the United States, and treaties made or which shall be made under their authority. 

That provision embraces alike civil and criminal cases arising under the Constitu- 
tion and laws of the United States. Cohens v. Virginia, 6 Wheat. 899. Both are 
equally within the domain of the judicial power of the United States. 

A case arises under the Constitution of the United States not merely where a 
party comes into court to demand something conferred upon him by the Constitution, 
or by a law or treaty, but wherever its correct decision as to the rights or defence of 
either party depends upon the construction of either. It is in the power of Congress 
to give the Circuit Courts of the United States jurisdiction of such a case, although 
other questions of fact or of law may be involved in it. 

If the case, whether civil or criminal, be one to which the judicial power of the 
United States extends, its removal to the Federal court is no invasion of State domain. 
On the contrary, a denial of the right of the general government to remove them, to 
take charge of and try any case arising under the Constitution and laws of the United 
States, is a denial of the conceded sovereignty of that government over a subject ex- 
pressly committed to it. It is a denial of a doctrine necessary for the preservation of 
the acknowledged powers of the government. The power to remove is as ample in 
criminal as in civil cases. The exercise of that power as to criminal prosecutions is 
seen in the act of Feb. 4, 1815 (3 Stat. 198), again in the act of March 2, 1833 (4 Stat. 
c. 57, § 8), and more recently in the act of July 13, 1866 (14 Stat. 171). — The State 


of Tennessee v. James M. Davis. October Term, 1879. Opinion in Washington Law 
Reporter, March 22, 1880. 


Tax on National Bank Shares. — ( Head-note.) — The provision of the national 
bank law that State taxation on the shares of the bank shall not be at a greater rate 
than is assessed on other money capital in the hands of citizens of the State, has 
reference to the entire process of assessment, and includes the valuation of the 
shares as well as the ratio of percentage charged on such valuation. A statute of a 
State, therefore, which establishes a mode of assessment by which the shares of the 
national banks are valued-higher in proportion to their real value than other moneyed 
capital, is in conflict with the act of Congress, though no greater percentage is levied 
on that valuation than the valuation of other moneyed capital. The statute of New 
York of 1866, which permits a debtor to deduct the amount of his debts from the 
valuation of all his personal property, including moneyed capital, except his bank 
shares, taxes those shares at a greater rate than other moneyed capital, and is, there- 
fore, void as to the shares of national banks. The People of the State of New York, ex 
rel. Chauncey P. Williams, v. William J. Weaver et al. October Term, 1879. Opinion 
in Washington Law Reporter, March 8, 1880. 


Tax on National Bank Shares. — (Head-note.) — Although the statutes of a 
State provide for the valuation of all moneyed capital for purposes of taxation at 
its true cash value, including shares of the national banks, the systematic and 
intentional valuation of all other moneyed capital by the taxing officers far below its 
true value, while national bank shares are assessed at their full value, is a violation 
of the act of Congress which prescribes the rule by which those shares shall be taxed 
by State authority. In such case, on a payment or tender of the sum which the 


bank shares ought to pay under the rule established by the act of Congress, a court 
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of equity will enjoin the State authorities from collecting the remainder. Frederick 
W. Pelton vy. The Commercial National Bank of Cleveland, Ohio. October Term, 1879. 
Opinion in Washington Law Reporter, March 8, 1880. 


Copyright. — The question is, whether the exclusive property in a system of 
book-keeping can be claimed, under the law of copyright, by means of a book in 
which that system is explained. The book, or series of books, of which the com- 
plainant claims the copyright, consists of an introductory essay explaining the system 
of book-keeping referred to, to which are annexed certain forms or blanks, consisting 
of ruled lines and headings, illustrating the system and showing how it is to be used 
and carried out in practice. The conclusion to which the court comes is that blank 
account-books are not the subject of copyright; and that the mere copyright of 
Selden’s book did not confer upon him the exclusive right to make and use account- 
books, ruled and arranged as designated by him and described and illustrated in said 
book. Baker v. Selden. October Term, 1879. Opinion in Washington Law Reporter, 
Feb. 16, 1880. 

The extract from a head-note published over the name of Baker y. Selden in the 
American Law Review for last April, p. 324, relates to the case of @obbett v. Woodward, 
L. R. 14 Eq. 407, which is cited in Baker v. Selden with approval. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 
ILLINOIS. 


Fire Insurance.—Mortgagor and Mortgagee. — (Head-note.)— Party to 
suit. In an action upon a policy of insurance upon mortgaged premises the mort- 
gagee is not a proper party plaintiff where the policy was issued to the mortgagor, 
although made payable to the mortgagee. 

Breach of conditions. Any breach by the mortgagor of the conditions contained 
in such policy will avoid the same. 

Restoration of property. If the injured property is repaired by the mortgagor, 
no right of action remains upon the policy. Friemansdorf vy. Watertown Insurance 
Co. Nov. 21, 1879. Circuit Court, Northern District of Illinois. — Federal Reporter, 
St. Paul, Minn., vol. i. No. 2, March 9, 1880, p. 68. 


MARYLAND. 


Patent.— Conflicting Inventions.—Evidence.—A patent only protects 
that part of an invention which the patentee sets out in his claim. 

The manufacture of a machine in accordance with a patent, without infringement 
of the claim of another patentee, cannot be restrained, although the machine 
incidentally accomplishes the purpose of the prior invention of such other patentee. 

Certain certified copies of certain papers from the files of the patent-office, not 
purporting to be any thing in the nature of a record, held admissible in evidence, in 
proof of facts pertinent to the issue. Toohey v. Harding. Circuit Court. Feb. 28, 
1880. Opinion in Federal Reporter, St. Paul, Minn., March 16, 1880. 


Accommodation Notes.— Vendor and Vendee. — Bankruptcy. — 
(Head-note.) —Notes made by a vendee in excess of the value of the goods, and 
before the same have been delivered, for the convenience of the vendor, are accom- 
modation notes, and the vendor is primarily liable for the same. 

The insolvent maker of such accommodation notes can only prove, against the 
estate of the bankrupt payee, the amount of the dividend actually paid by him on 
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such notes. Jn re Sterling, Ahrens, & Co. District Court. Jan. 3, 1880. Opinion 
in Federal Reporter, St. Paul, Minn., March 16, 1880. 


Charter-party. — “ About to sail.” —“ Every way fitted for the Voyage.” 
—(Head-note.) — The words “about to sail from Benizaf with cargo for Phila- 
delphia,” contained in a charter-party, deld to mean, under the circumstances of this 
case, to sail as soon as with reasonable diligence a cargo could be got on board. 

The stoppage of a steamer for five hours at a port in the course of her voyage, 
for the purpose of taking in a small quantity of additional coal, held, under the 
circumstances of this case, to be no breach of a provision in the charter-party 
that such steamer was “ in every way fitted for the voyage.” Von Lingen v. Davidson. 
Davidson v. Von Lingen. District Court. March 6, 1880. Opinion in Federal 
Reporter, St. Paul, Minn., March 16, 1880. 


MASSACHUSETTS, 


Internal Revenue. — Official Bond. — Subsequent Legislation. — ( Head- 
note.) — The official bond of a collector of internal revenue is applicable to the 
payment of certain store-keepers, under an act of Congress providing for the 
appointment and payment of such store-keepers, enacted subsequently to the execu- 
tion of such bond. The United States v. McCartney. Circuit Court. Jan. 16, 1880. 
Opinion in Federal Reporter, St. Paul, Minn., March 16, 1880. 


Customs Revenue. — Appraisal. — An actual appraisement by an appraiser 
is conclusive as to the value of an importation of wool, in the absence of any appeal 
to the merchant appraisers, and the collector of customs is required to assess the 
duty upon such valuation. Saronville Mills v. Russell. Circuit Court, Clark, J. 
Decided Jan. 7, 1880. MS. opinion. Docket No. 348. 


Common Carriers by Water.—Safe Custody.—_Leakage.—Bill of Lading. 
— The plaintiffs shipped sheet-iron in bundles, in good order and condition, from 
Liverpool to Boston, by the steamer Svend. The voyage occupied from March 24 to 
April 14, 1873. Heavy weather was encountered, but not such as is unusual on sucha 
voyage at such a season. At the end of the voyage the iron, which had been stowed 
in the forward part of the aft lower hold, was found to be badly damaged by sea- 
water. The court found as a matter of fact that the sea-water gained access to the 
sheet-iron in large quantities through seams or crevices in the ceiling of the steamer, 
which ceiling was not water-tight. The steamer was nearly new, and was stanch, 
strong, and generally seaworthy. But it was claimed that the peculiar construction 
of the vessel exposed her to unusual strain in bad weather, and tended to make her 
roll unusually deep and heavily, thus causing the bilge-water, swashing between the 
sides of the vessel and her ceiling, to “ blow” through the latter. The only claim 
was, that by reason of her peculiar construction, and of the insufficiency of her 
ceiling and dunnage, she was unfit to carry sheet-iron in her aft lower hold on such 
& voyage at such a season. And the court so held, though the ceilings of vessels are 
not usually water-tight. Crirrorp, J., in the course of an elaborate opinion, says - 
“Safe custody is a part of the [carrier’s] contract, and if, in consequence of the 
peculiar construction of the ship, further appliances are necessary to protect the 
cargo from injury by ordinary perils, not excepted in the bill of lading, the duty of 
the owner is to furnish all such; and if he fails to do so, he is responsible for the 
consequences.” 

The bill of lading excepted the carrier from liability for damage caused by perils 
of the sea, and by leakage, breakage, or rust; but the court held that the damage 
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in this instance was not caused by an accepted peril, and made a decree for the 
libellant in the sum of $4,000 and costs. The Svend. Richards vy. Hansen. Circuit 
Court. Decided Nov. 24, 1879. MS. opinion. Docket No. 773. 


MINNESOTA. 


Words “Servant” and “Employe.”— An act of the legislature of the 
State of Minnesota provided that, in a foreclosure sale of a railroad, the court grant- 
ing the foreclosure decree should provide, in such decree or otherwise, that the 
purchaser should “fully pay all sums due and owing by such . . . foreclosed rail- 
road company to any servant or employé of such company.” Jie/d, that the terms 
“servant” and “employé” did not include a secretary of such railroad company. 
Wells v. The Southern Minnesota Railway Company. Circuit Court. March, 1880.— 
Federal Reporter, St. Paul, Minn., vol. i. No. 4, March 23, 1880, p. 270. 

MISSOURI. 

Income Tax. — Demand. — Lien. — ( /ead-note.) — The lien of the income tax 
(Act July 13, 1866, 14 St. at Large, 170; Rev. St. § 3186) relates back, upon de- 
mand, to the time when the tax was due, but only attaches to the property 
belonging to the person from whom the tax was due at the time when the demand 
for the payment of the tax was made. 

The assessment of such tax by the assessor, in the mode prescribed by law, is 
essential to the creation of such lien. Zhe United States v. The Pacific Railroad 
and Others. Circuit Court, Eastern District of Missouri. March 13,1880. Opinion in 
Federal Reporter, St. Paul, Minn., March 16, 1880. 


Joinder of Action against Administrator and Sureties. — In a suit 
against an administrator for a settlement of his accounts, and to recover the balance 
due, there can be joined with it, in the same action, a proceeding against the sureties 
to obtain judgment against them for whatever balance may be ascertained. Donahoe 
vy. Roberts. Circuit Court. Decided March 12, 1880. MS. opinion. 


NEVADA. 


Constitutional Law.— State Taxation of Commercial Travellers.— 
(Head-note.) —A State statute which imposes a license tax upon all travelling 
merchants, agents, &c., who travel in the State and sell or offer to sell goods by 
sample or otherwise, to be delivered at a future time, withouf any discrimination 
against the goods or products of other States, does not violate the provisions of the 
Constitution of the United States forbidding the levying of imposts or duties on 
imports, or conferring upon Congress the power to regulate commerce between the 
States, with respect to goods sold by such travelling agents or drummers, for their 
employers doing business in another State, to be shipped at a future day to the 
purchaser. Jn re Rudolph. Circuit Court. Decided March, 1880.— Central Law 
Journal, St. Louis, Mo., March 19, 1880. 


NEW YORK. 


Promissory Note. — Receipt. — Trustee. — (Head-note.) — Where, upon suf- 
ficient consideration, a statement is written across the face of a note by the party 
signing such statement, to the effect that funds have been placed in his hands, as 
trustee, for the payment of such note at maturity, the party so signing becomes 
personally liable for the payment of the note, although evidence is admissible to 
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prove that the payee of the note knew that such signer actually had no such funds 
in his possession at the time he signed the statement, nor had subsequently received 
sufficient to pay the note in full at its maturity. Keystone Bridge Company v. Britton. 
Circuit Court, Southern District of New York, Jan. 20, 1880. Opinion in Federal 
Reporter, St. Paul, Minn., March 16, 1880. 


Administration of the Estate of a Living Person. — Constitutional Law. 
— In 1866, John Lavin, residing in Rhode Island, deposited money in the Emigrant 
Industrial Savings Bank in New York. In 1867 or 1868, he went to California, and 
was not heard of until 1879. The statute of Rhode Island allowed administration 
to be granted on estates on proof of three years’ absence without being heard from. 
Administration was granted on Lavin’s estate in Rhode Island, and ancillary admin- 
istration in New York. Under the latter, the money was taken from the bank. 
Lavin sues the bank for his money. Held, Cuoarte, J., that as no proof of Lavin’s 
death was given in Rhode Island, and the papers only averred continued absence 
from the State, the granting of the letters could not be construed to imply a deter- 
mination of his death. //e/d, also, that a State cannot pass a law declaring that a 
judicial determination that a man is dead, made without notice to him, shall be 
conclusive for the purpose of divesting him of his property and of vesting it in his 
administrator, as it would violate the Fourteenth Amendment to the Constitution, 
and deprive him of his property without due process of law. Lavin v. Emigrant 
Industrial Savings Bank. Circuit Court, Southern District of New York. Decided 
April 2, 1880.— The Daily Register, New York, N. Y., April 8, 1880. 


Admiralty Jurisdiction.— The canal-boats City of Milwaukee and Oliver C. 
Gilson came into collision on the Erie Canal east of Buffalo, in New York 
State. The former boat was attached in admiralty. Cnoate, J., relying on the 
case of the Monitor, held that the admiralty jurisdiction extended to a canal opened 
by a State to public use for purposes of commerce between the States of the Union, 
or between the United States and foreign countries, and that such a canal came 
under the head of navigable waters. He thought there was no force in the argu- 
ment that this proposition trenched upon the authority of the States through which 
the canal ran, and by whose laws it existed. Maloney v. The Canal-boat “ City of 
Milwaukee.” District Court, Southern District of New York. Decided April 5, 1880. 
— The Daily Register, New York, N. Y., April 6, 1880. 


OREGON. 


Attempt to commit Murder upon United States Lands.— Dangerous 
‘Weapon. — There is no law of the United States for the punishment of the crime 
of an attempt to commit murder upon land in places within the exclusive jurisdiction 
thereof, unless committed by some means other than an assault with a dangerous 
weapon, as by poison, drowning, or the like. When it is practicable for the court 
to declare a particular weapon a dangerous one or not, it is the duty of the court to 
do so; but otherwise, it is a question of law and fact, to be determined by the jury 
under the direction of the court. United States v. Williams. Circuit Court. De- 
cided Feb. 5, 1880. — The Central Law Journal, St. Louis, Mo., March 19, 1880. 


PENNSYLVANIA. 
Usury. — Interest. — (Head-note.) — The receipt by a national bank of a usu- 
rious rate of interest upon the discount of a note works a forfeiture of such interest 
as would otherwise have accrued after the maturity of the note. The First National 
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Bank of Uniontown v. Stauffer. Circuit Court, Western District of Pennsylvania, 
Feb. 13, 1880. Opinion in Federal Reporter, St. Paul, Minn., March 16, 1880. 


STATE COURTS. 


CALIFORNIA. 


Promissory Note. — Condition.— Action upon an instrument in writing, of 
which the following is a copy :— 


“ [$449.00.] Martinez, Nov. 24, 1866. 

“ For value received, I promise to pay to S. Wolf, or order, four hundred and forty- 
nine dollars, with interest at one per cent per month, from date until paid, principal 
and interest payable in United States gold coin. This note is made with the express 
understanding that if the coal-mines in the Marsh Ranch yield no profits to me, 
then this note is not to be paid, and the obligation herein expressed shall be null 
and void. 

(Signed) “C. P. Marsa.” 


The defendant was half-owner in said mines. Before the mines yielded defendant 
any profits, he sold them to a stranger ; and the court held that by doing so he volun- 
tarily put it out of his power ever to realize any profits from the mines, and thereby 
broke the contract, and became immediately liable to be sued without demand, 
even though the time specified for performance had not expired. Wolf v. Marsh. 
Supreme Court. — Evening Bulletin, March 2, 1880. 


Trust. — Partnership. — A. and B., having severally advanced certain sums of 
money for the purchase of “circus property,” entered into an agreement whereby 
B. was to take and keep possession of said property, and cause it to be used by cir- 
cus companies, &c., for the joint benefit of himself and A., in equal shares; that 
he, B., was to receive the rent and pay it over to A., until A. had been reim- 
bursed for such amounts as he had paid out, and after such payment B. was to pay 
A. one-half of said rent. Held, that this was not a partnership; the bill of sale to 
the parties made them joint owners of the property, but a mere joint ownership in 
personal property does not constitute a partnership; they did not carry on business 
together, and an agreement to divide the income of a business does not create a part- 
nership, and B. must be regarded as trustee for A., and liable to him for so much 
as came into his hands for the purpose of discharging the trust. Quackenbush v. 
Sawyer. Supreme Court.— Evening Bulletin, April 1, 1880. 


ILLINOIS. 


Official Bond. — Sureties. — Filling Blanks.— Failure to file in Proper 
Time. — Forfeiture. Waiver. — Estoppel. — Interest on Public Money. — 
( Head-note.) — Where the official bond of a city treasurer is executed by the sureties 
thereon, with blanks left therein for an insertion of the amount of penalty, names 
of sureties, and other minor matters, and delivered to the principal, he will be deemed 
clothed with authority to fill such blanks; and the fact that the obligee may have 
notice of blank being left as to penalty, will not charge him with notice of the se- 
cret understanding of the sureties that the penalty was not to exceed a certain sum. 
Failure of an officer to file his official bond within the prescribed time is not ipso 
facto a forfeiture of the office, but ground for forfeiture, and may be waived by a 
subsequent acceptance and approval of the bond by the proper authorities ; and the 
sureties cannot afterwards avail themselves of the fact of its not being filed in time. 
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Where a city treasurer was his own successor, and, on entering upon his second 
term, carried a certain sum as the balance received from himself as predecessor, and 
carried the same forward, including it in subsequent entries and balances, — Held, that 
neither he nor his sureties would be permitted to show that such balance was not 
actually in the treasury. A treasurer of public money, loaning the same out and 
receiving interest thereon, is not entitled to such interest as a perquisite of the 
office. The City of Chicago v. Gage and Others. Filed March 23, 1880. Supreme 
Court. — The Northwestern Reporter, Illinois Supplement, St. Paul, Minn., vol. i., 
March 27, 1880, No. 5, p. 353. See also Weekly Jurist, Bloomington, IIL, vol. vi., 
March 25, 1880, No. 48, p. 851, for fuller head-note of this case. 


INDIANA. 


Alteration of Promissory Note.— When the maker of a note in which a 
blank for the plaee of payment is left empty tells the payee, in response to a ques- 
tion, to leave it for collection at a certain bank, this gives the payee implied author- 
ity to insert the name of the bank in such blank. Marshall v. Dresher. Supreme 
Court. Decided March 6, 1880.— The Indianapolis Journal, March 8, 1880. 


Criminal Law. — Res Adjudicata. — Procuring One’s Self to be leniently 
prosecuted. — Where one procures criminal proceedings against himself and suffers 
a slight punishment, the prosecution being really managed by himself, either 
directly or through the agency of another, he is, while thus holding his fate in his 
own hand, in no jeopardy: the State is not a party except in name; the judge is 
imposed upon, and adjudicates nothing ; and such prior conviction is no bar to a 
bona fide prosecution. Watkins y. The State. Supreme Court. Decided March 10, 
1880. — The Indianapolis Journal, March 11, 1880. 


IOWA. 


Gambling. — Billiards. — ( Head-note.) — Playing billiards, where the loser of the 
game is to pay a certain sum to the owner of the table, is gambling, and the proprie- 
tor of such table, letting the same under such rule, may be punished for keeping a 
gambling-house. State of Iowa y. Miller and Another. Filed March 18, 1880. Su- 
preme Court.— The Northwestern Reporter, St. Paul, Minn., vol. iv. x. s. April 3, 1880, 
No. 12, p. 900. 


Public Policy. — Contract. — Restricting building of Railroad Depot. — 
(Head-note.) — A contract that a railroad company shall not erect a depot at a par- 
ticular place, or within a specified distance, is void as against public policy. De- 
fendant, a railroad company, in consideration of an agreement that its only depot in 
Des Moines should be erected on the east side of the Des Moines River, procured to 
be made to it a conveyance of certain property to be used for depot purposes. Sub- 
sequently, in violation of this agreement, it erected other depots on the west side of 
the river, doing most of its business on that side of the river. Held, that such con- 
tract was void as against public policy, and plaintiffs from whom such conveyance 
was procured were not entitled to any relief on account of the failure of defendant 
to comply with such agreement, and the fact that the defendant may have used 
fraudulent representations to procure such conveyance would not alter the case. 
Williamson and Others v. The Chicago, Rock Island, § Pacific R. Co. Filed March 18, 
1880. Supreme Court. — The Northwestern Reporter, St. Paul, Minn., vol. iv. n. 8. 
April 3, 1880, No. 12, p. 870. 


Alien. — Descent and Distribution. — (Head-note.) — Where a non-resident 
alien purchased land, and received a patent therefor from the United States, — Held, 
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that he took an estate of inheritance therein, and the State could not question his 
title by escheating the lands, or nullifying the sale; but under seetions 2488-2493, 
Revision of 1860, heirs that were non-resident aliens would not inherit such land, 
and where a portion of the heirs were residents and citizens here, they would take 
the land to the exclusion of the alien non-resident. King v. Ware. Filed March 17, 
1880. Supreme Court. — The Northwestern Reporter, St. Paul, Minn., vol. iv. n. s. 
April 3, 1880, No. 12, p. 859. 
KANSAS. 

Injury to Child.— Negligence. — (Head-note.) — Where a railroad company 
constructs a certain switch-track 667 feet in length on its own land near a small vil- 
lage, making the grade of 280 feet thereof at the rate of 80 feet to the mile, 
and afterwards, for several years, operates its railroad and switch-track, and then, 
in accordance with its usual custom, places a flat car on said switch-track and grade, 
and properly fastens the same with an ordinary hand-brake, and on the next day a 
small boy, four years old, goes to said car, without any right or authority so to do, 
and without the knowledge or consent of the railroad company, and not accompanied 
by any person, and climbing upon said car and unfastening the brake, and the car 
then by its own weight moves down said grade and the boy either jumps off or falls 
off in front of said car, and is run over by the car and killed, — Held, that the com- 
pany is not guilty of any culpable negligence towards said boy, nor liable for dam- 
ages on account of his death. Central Branch R. Co. v. Henigh. Supreme Court. 
Decided February, 1880. — The Central Law Journal, St. Louis, Mo., March 12, 1880. 


MAINE. 


Wagers. — Stakeholders. — In an action brought against a stakeholder by the 
maker of a bet upon an election, after he has notified the stakeholder not to pay the 
money over to the winner, but to return it to himself, it is no defence that, after 
the commencement of the action, the stakeholder has paid it over to the mayor of 
the city where the plaintiff resides, upon his claim that it is forfeited to the city, 
when no suit is brought to enforce the forfeiture against the maker of the wager. 
Such suit must be brought within a year after the forfeiture is incurred against the 
maker of the wager, and the stakeholder can be liable in it only as his garnishee. 
Unless such suit is reasonably brought and the money adjudged forfeited therein, it 
still belongs to the maker of the bet, and he may recover it from the stakeholder 
from whom he demanded it while it was yet in his hands. Gilmore v. Woodcock. 
Supreme Court. Decided March 9, 1880.— The Portland Press, March 10, 1880. 


Evidence. — Admissions. — Res Gestz.— Where an agreement between 
husband and wife, made before marriage, is set up as a bar to her right to recover 
dower in his estate by the heirs of the deceased husband, and the widow seeks to 
avoid the agreement as obtained from her by her husband’s fraud, his declarations 
that the agreement was void or invalid or good for nothing, and like expressions, 
are admissible, in connection with other evidence, as tending to show the alleged 
fraud. Wentworth y. Wentworth. Supreme Court. Decided March 9, 1880.— The 
Portland Press, March 10, 1880. 


Trustee. — Assignment. — A. held a note (secured by mortgage) running to 
himself in trust for B., who was indebted to A. In payment for what B. owed A., 
and of what he might owe him for an expected future assistance and support, B. 
conveyed his interest in the note to A. outright, A. claiming thereby to be the abso- 
lute owner thereof. B. had no other property. Held, that in a suit by a creditor of 
B., whose demand was in existence before such transfer, A. would be liable as the 
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trustee of B. for any sum the note was worth exceeding the indebtedness of B. to 
him at the date of the service of the writ upon him as trustee. Laker v. Osborne. 
Supreme Court. Decided March 15, 1880.— The Portland Press, March 16, 1880. 


Eminent Domain. — Corporation. — Negligence. — When the legislature in 
the legitimate exercise of the right of eminent domain have chartered a corporation 
with certain powers and privileges, the corporation, in the exercise of its corporate 
riglits, is not liable for consequential damages arising from such excrcise, without 
fault or negligence on its part. Sumner v. Richardson Lake Dum Co. Supreme 
Court. Decided March 15, 1880.— The Portland Press, Mareh 16, 1880. 


MASSACHUSETTS. 


Mortgage. — Lease.— Rent. — The tenant of a mortgagor is not liable to him 
for rent after the mortgagee who holds a mortgage given prior to the lease has 
entered and notified the tenant to pay rent. Adams y. Bigelow. Supreme Court. 
Decided February, 1880.— The Boston Daily Law Reporter, March 20, 1880. 


Promissory Note. — Accommodation Indorser. — The plaintiff agreed 
with one Putnam to cancel his indebtedness if Putnam would give a note for the 
amount, with the defendant’s indorsement. Putnam presented the note to the defend- 
ant, and requested him to indorse it for the plaintiff's accommodation, so that he 
could get it discounted at some bank. Thereupon the defendant, saying he was 
willing to indorse the note for the plaintiff's accommodation, wrote his name on the 
back of it, but without consideration. The plaintiff did not authorize Putnam to say 
this to the defendant, and was ignorant of the conversation. //e/d, that the defend- 
ant put his name upon the note for the accommodation of Putnam, and not of the 
plaintiff, and before the acceptance by the plaintiff. 

The conversation that passed between Putnam and defendant, at the time 
defendant was persuaded to put his name on the note, was immaterial, if not known 
to the plaintiff, and if he had not authorized Putnam to request defendant to 
indorse it for his accommodation. If the intention or understanding with which 
defendant indorsed it was not known to the plaintiff when he received it, he had 
the right to rely upon the contract entered into by defendant as it appeared on 
the note itself, and could properly assume that defendant intended to give him 
security for the debt of Putnam. The fraud of Putnam in procuring the signature 
of defendant cannot operate to the injury of the plaintiff. Spauiding v. Putnam. 
Supreme Court. Decided February, 1880.— The Boston Daily Law Reporter, March 
22, 1880. 


Will. — Remainder. — “His Family.” — The testator* directed a house to 
be purchased, at acost not exceeding $1,000, to be held in trust for the benefit of 
Alexander Dewson during his life, and to be conveyed to his family at his death. 
The gift in remainder to ‘“‘his family” did not lapse by his death in the lifetime 
of the testator. ‘His family,” in the absence of words manifesting a different 
intention, must be taken to mean his widow and child, and not include his step-son. 
No provision being made as to the proportions in which his widow and child shall 
take, and his reasons for investing the money in a house having ceased with his life, 
the sum of $1,000 is to be paid to them in equal shares. Bates v. Dewson. Supreme 
Court. Decided February, 1880.— The Boston Daily Law Reporter, March 25, 1880. 


MICHIGAN. 


Promissory Note made on Sunday. — (Head-note.) — A note made on Sunday 
is not for that reason void at common law. It will not be presumed, in the absence 
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of evidence, that the legislation in other States as to Sunday is the same as that of 
this State. Where a note was made in the State of New York on Sunday,—Hedld, that, 
in the absence of a showing as to what the statute of that State was, it would not be 
treated as void for that reason. O’Rourke v. O'Rourke. Filed Feb. 11, 1880. 
Supreme Court. — The Northwestern Reporter, St. Paul, Minn., vol. iv. x. 8. March 6, 
1880, No. 8, p. 531. 


Foreclosure. — Notice. — Change in Name and Location of Newspaper. 
— (Head-note.) — Publication of a notice of foreclosure by advertisement was com- 
menced in a paper published at Wenona, Bay County, known as the Wenona 
Herald. During the publication the newspaper office was moved across the river 
to Bay City, in the same county, and the name changed to Bay City Herald; the 
paper, in all respects except as to name, remaining the same, and publication there 
completed. eld, that there was no loss of legal identity by the change in name 
and location, and the publication being otherwise correct, was sufficient. Perkins 
and Others vy. Kelier and Others. Filed Feb. 11, 1880. Supreme Court.— The North 
western Reporter, St. Paul, Minn., vol. iv. n. 8. March 6, 1880, No. 8, p. 559. 


Fixtures. — Conversion. — ( Head-note.) — Refusal of the owner of the freehold 
to allow removal of fixtures placed thereon without his consent by a third person, is 
not a conversion of personal property. Thus, where a manufacturer of gas-machines, 
under a contract with the husband, placed such machine on the land of the wife, the 
husband not being her agent in the matter, and the machine being in the nature of 
a fixture, — Held, that, even assuming the contract could be rescinded for fraud as to 
the husband, the wife, not being a party thereto in any way, would not be liable in 
trover for refusal to surrender the property. Morrison and Wife v. Berry and Others. 
Filed Jan. 13, 1880. Supreme Court.— The Northwestern Reporter, St. Paul, Minn., 


vol. iv. N.8. March 20, 1880, No. 10, p. 731. 


MISSOURI. 


Liability of Stockholder. — Defective Incorporation. — Stockholders 
not engaged in the management of an association which, in consequence of a miscon- 
struction or misunderstanding of the law, fails of incorporation, are not liable for 
debts incurred by the directors or those engaged in the management of the same. 
Richardson vy. Pittz. Supreme Court. Decided March 380, 1880. — The Jefferson City 
Tribune, March 31, 1880. 

A prior decision of this court held that the managing members, who incurred 
the debts under circumstances like the above, became personally liable therefor. 
Hart v. Salisbury, 55 Me. 310. 


Presentment of Check. — Clearing-House Custom. — The custom of banks 
in doing business among themselves through clearing-houses does not alter the 
ordinary rule that a bank-check must be presented to the bank on which it is drawn 
at least during business hours of the next succeeding day. A check was received on 
the 9th, deposited by the payee in his bank on the 10th, and, in accordance with the 
bank custom, presented at the clearing-house on the 11th. If presented on the 
9th or 10th at the counter of the drawee it would have been paid. The drawee did 
not open its doors on the 11th, e/d, that the loss must fall upon the payee of the 
check, and the maker is discharged. Rosenblatt v. Habermann. Court of Appeals. 
Decided March 23, 1880. — The St. Louis Republican, March 24, 1880. 


Corporation. — Liability of Stockholders. — Where stockholders come into 
a corporation on an understanding that the calls are not to exceed forty per cent, 
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* and afterwards additional calls are made, to compensate for which secured mortgage 
bonds are issued to the stockholders as a compensation for these extra calls, the 
stockholders are liable to execution creditors of the corporation for unpaid stock to 
the face value of the bonds. The fact that the bonds are not shown to have been 
actually paid by the corporation is immaterial. Keystone Bridge Co. v. Barstow. 
Court of Appeals. Decided March 30, 1880.— The St. Louis Republican, March 31, 
1880. 


tion. — Fraudulent Issue of Shares.—Paid-up Shares. — Lia- 
bility of Shareholder.— Where shares in a bridge company were issued as 
paid-up shares which were not fully paid up, the transaction, though a fraud in law 
upon the creditors of the company, was made apparently in good faith by the com-. 
pany, and on its face was formal and regular, the shares appearing on the books as 
paid, and nothing appearing to apprise a purchaser that such was not the fact; a 
purchaser to whom the shares had been transferred without notice was not required 
to suspect fraud or institute inquiries where all seemed to be lawful and regular; 
and if he paid full value for the shares as paid up, he is not liable to the creditors of 
the corporation under the statute for the amount actually unpaid on the shares. In 
order that the shares should be regarded as paid-up shares in the hands of an innocent 
purchaser, it is enough that they were in the usual form ; it is not necessary that 
they should express upon their face that they were fully paid. Keystone Bridge Co. 
v. McCluney. Court of Appeals. Decided March 30, 1880.— The St. Louis Repub- 
lican, March 31, 1880. 


Corporation. — Liability of Shareholder. — Set-off. — In a proceeding under 
the statute by a judgment creditor of a corporation against the holder of unpaid 
shares, the shareholder may set up as a defenee an actual matured indebtedness of 


the corporation to him. Webber v. Leighton. Court of Appeals. Decided March 30, 
1880.— The St. Louis Republican, March 31, 1880. 


NEW YORK. 


Will. — Power of Alienation. — Life-Estate. Remainder. — Interest of 
Devisees not in esse. — Partition. — Judgment. — J. M., by his will, left the 
income of his estate to his wife, remainder to his four daughters for life, remainder 
to their children in fee. If any daughter died without issue, her share was to be 
divided between the others and their heirs. Held, there was no illegal suspension 
of the power of alienation. The testator’s design was to give successive life-estates 
to his wife and daughters, and the fee to the children of the latter. The gift of the 
income was equivalent to this. The devise to the daughters was a devise to each in 
severalty of a life-estate in one-fourth of the property. On the death of the widow 
and one daughter, the fee as to one-fourth would vest in possession. Hence the 
absolute ownership as to that portion was not suspended beyond the statutory limi- 
tation ; viz., two lives in being. 

Before suit brought, one daughter died. A suit for a construction of the will was 
brought, and no answer was interposed. The limitation to the children was in that 
suit declared void. This suit for partition was then instituted, and a motion was 
made to compel a purchaser to complete his purchase. Held, as above; also, that 
the case was not a proper one to apply to the court for a construction of the will, as 
there was no trust created.. Held, also, that unless the children of the three living 
daughters were barred by the partition, a purchaser obtained no title. The judg- 
ment in the suit for construction of the will may be binding on the parties, but can- 
not bind unborn children. Nor did the judgment in partition do so, as the complaint 
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made no reference to the contingencies of other children being born; the question as 
to their rights was not passed upon, and no provision was made in the judgment for 
substituting, as to them, the fund for the land. Monarque v. Monarque. Court of 
Appeals. — The New York Herald, March 25, 1880. 


Insurance. — Waiver. — The proofs of loss were not filed until after the time 
specified in the policy. No objection was at the time made on this ground; but the 
company examined the party, and decided not to pay, on the ground of fraud. 
Held, that the company could not subsequently take advantage of the delay in filing 
the proofs of loss. No new consideration or technical estoppel is necessary to render 
a waiver effectual. An express waiver, or acts from which a waiver may be 
inferred, are sufficient to prevent the company from subsequently alleging the failure 
to comply with the condition. Brink v. The Hanover Fire Ins. Co. Court of 
Appeals. Opinion in The Daily Register, New York, N. Y., March 27, 1880. 


Criminal Law. — Evidence against Accessory. — Plaintiff in error was in- 
dicted as an accessory before the fact for arson. Evidence aliunde, the record of 
conviction tending to show the guilt of the principal was admitted. JZeld, no error; 
that the record, under New York decisions, was prima facie proof, but not conclusive, 
against the accessory. As it could be controverted, the prisoner’s proofs could be 
rebutted by the prosecution, and the question becomes merely one of order of proof. 
The proof of what the principals did and their manner of doing it, and subsequent 
meeting with the prisoner, were proper to be shown, as showing his knowledge and 
assistance. Held, also, that proof of the prisoner’s conference with the principals 
after the fire was competent, as, if close and frequent, it raised a presumption that 
the acquaintance dated back some time. That although no acts of his after the fire 
would make him an accessory before the fact, yet they might show guilty knowl- 
edge and purpose before the fire. Levy v. The People. Court of Appeals. Opinion 
in The Daily Register, New York, N. Y., March 24, 1880. 


OHIO. 


Power of Legislature over Municipal Corporation. — (/TZead note.) — Where 
a municipal corporation levies an assessment for improvements on property not sub- 
ject to be charged therewith, and, in a suit to enforce the assessment, the property is 
ordered to be sold to pay the same, the legislature has power to relieve the property 
and require the amount to be paid out of the general fund of the corporation. State, 
ex rel. Corry, v. Hoffman. Decided March 16, 1880.— The Cincinnati Commercial, 
March 19, 1880. 


Rights of Purchaser holding Stock Certificate against Corporation. — 
( Head-note.) — A railroad issued a certificate of stock to one V., which declared on 
its face that the stock was transferable on the books on the surrender of the 
certificate; and a week afterwards, V. sold the stock to F., delivering him the 
certificate, with blank powers of attorney, to have it transferred, and the certificate 
was mislaid by F., and not discovered for seventeen years; but ten years after the 
sale V. assumed to sell the stock to B. and P., to whom the company issued a new 
certificate, on the supposition that V. had lost the original. There was a by-law that 
certificates might be issued, on the special order of the board of directors, in place of 
those lost or destroyed, on proof of loss and receiving indemnity. Held, the issuing 
of the new certificate to B. and P., and allowing the transfer to them, was a breach 
of the duty owed by the company to F., and created a liability to replace the stock to 
F. or account for its value. ~ 


The issuing the certificate under the by-law providing for the case of loss of 
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certificates does not affect the company’s liability to F. The object of the by-law is 
to enable owners of lost certificates to obtain others, on indemnifying the company 
against loss in case others assert rights, but does not affect the rights of such others. 

The company is not liable for dividends paid on the stock before it had notice of 
the transfer to F. Unlike the transfer of the stock, the production of the certificates 
was not necessary to draw dividends. Until notified of the transfer, the company 
was warranted in paying dividends to F., the registered owner, or his order. Cleve- 
land §& Mahoning R. R. Co. v. Tappett. Supreme Court. Decided March 30, 1880.— 
The Cincinnati Commercial, April 1, 1880. 


PENNSYLVANIA. 


Usury. — Judgment.— Under a foreclosure of a mortgage of $7,000, premises 
were sold at sheriff's sale for $8,400 by a first mortgagee. The fund was sent to an 
auditor for distribution, whereupon the second mortgagee demanded that $280 be 
deducted from the amount of the judgment upon the first mortgage, on the ground 
of its being a usurious payment. ‘This claim the auditor refused, but was overruled 
by the Court of-Common Pleas, No. 1, of Philadelphia. On appeal, the Supreme 
Court reversed this decision, saying, “It is only when a usurious contract is 
entered into collusively, as a scheme to hinder and delay creditors, that the latter 
have any standing to contest a judgment entered upon such usurious contract.” 
Lening’s Appeal. Supreme Court. Decided March 10, 1880. MS. opinion. 


Partnership. — Promissory Note.— A note given by one partner for a debt 
of the firm is not an extinguishment of the original debt, unless so agreed when the 
note is given; and it makes no difference in principle whether the debt is an antece- 
dent one, or one that is created at the time the security is given. Majfet v. Leuchel. 
Supreme Court. Decided March 26, 1880.— Public Ledyer, March 27, 1880. 


Will. — Alteration by Erasure and Interlineation. — L. died in 1878, leav- 
ing a will dated Dec. 5, 1877, wherein she bequeathed to E. L. $500, to S. D. P. 
$200, to E. L., in trust, $500. To this will she added four codicils. The will was 
admitted to probate, bearing various marks of alteration of certain bequests in- 
tended by her, whereby the words of the bequests were not entirely obliterated, but 
partially obscured by parallel or transverse ink-lines, still leaving the word, figures, 
and sentences legible. In the first item, the legacy to E. L., in the sixth item, that 
to S. D. P., and the entire codicil were in like manner absolutely cancelled. In the 
item giving $500 to E. L., in trust, the word “ five” was stricken out and “three” 
written above, and the numeral “3” written above and below; in these particulars 
only disturbing the structure of the clause as first transcribed. Upon the adjudica- 
tion, the Orphans’ Court held the mode of cancellation sufficient compliance with 
the terms of the Wills Act of 1833, and that the legacies embraced in these items, 
thus obliterated, were to be considered as revoked. It also held that the legacy in 
item 7, wherein the word “ five ” was partially erased and “ three’ written, was also 
revoked, for the reason that the substitution of the word “three” and figure “3” 
required a reacknowledgment by the testatrix to render the bequests valid. On ap- 
peal of E. L., trustee, — He/d, by the Supreme Court, the legacy of $300 should have 
been admitted to participation in the distribution. Appeal of Eugene Linnard, Trus- 
tee. Supreme Court. Decided March 31, 1880.— Public Ledger, April 1, 1880. 


Will. — Life-Interest. — Trust. — J. E. T. died May 27, 1874, leaving surviv- 
ing his wife, L. F. T. Miss F., now Mrs. B., his niece, lived with him at the time of 
his death, and had lived in bis family many years. By his will, dated Dec. 20, 1871, 
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he gave all his property, real and personal, to R. et al., trustees, for the following 
purposes: First, pay so much of the proceeds thereof “as my dearly beloved wife 
may deem necessary for the maintenance of herself and my dear niece, 0. F. F., 
they living in such style as my said wife may think best to promote their happiness 
and comfort during her lifetime. If my niece survive my wife, I direct that there 
shall be paid to her for life the sum of $1,000 per annum.” And, second, to pay the 
remainder of the net income of the estate for the maintenance of an institution for the 
education and support of female orphans of railway employés whose fathers may have 
been killed while in the discharge of their duties. By a codicil, it was provided, “ I 
desire my dear niece, L. F. (C. F. F.), but to whom I cherish the feelings of a father, 
to be so treated and regarded in the law as if she were really my child, and I post. 
pone the operation of the trusts of my will so as to fully effect this result until her 
decease.” In a second codicil, dated May 26, 1874, the testator provided, “ The 
codicil which I added to my will the other night, May 24, 1874, means that I wish 
my niece to be considered as my daughter, and to take out of the income of my 
estate all that she requires to render her more than comfortable in her housekeeping 
during her lifetime. I do not desire to postporie by it the operation of the trusts of 
my will, except so far as it may be necessary to secure the above object.” The 
Orphans’ Court, in adjudicating the case, decided that both the will and the codicils 
showed an intention merely to dispose of the income; he did not mean to give to 
his wife a discretion to demand the whole corpus of the estate. From this decree 
appeals were taken by Mrs. L. F. T., the widow, contending that the court erred in 
not awarding her the whole body of the estate, and by Roberts et al., trustees and 
administrators, contending that the widow should be allowed one-third of the entire 
income of the estate, and the niece, being treated as a child, two-thirds. 

In an opinion by Suarswoop, C. J., the Supreme Court held that Mrs. L. F. T. 
and Mrs. R., the niece, are entitled at their discretion to the entire income of the 
estate; and if any question arises between them as to the amount they are to re- 
ceive, that question is to be settled by them, and the trustees have no duty to per- 
form, other than to pay over the income to them. A separate opinion upon the 
appeal of the widow was rendered in March, 1878, deciding against her claim to the 
whole corpus of the estate. Appeal of Roberts et al., Trustees and Administrators under 
the Will of J. Edgar Thomson, deceased. Supreme Court. Decided March 29, 1880.— 
Public Ledger, March 30, 1880. 

TENNESSEE. 


Double Taxation. — Subscription to Stock paid in Land.— Where one 
of the subscriptions to the capital stock of a corporation consisted of a lot of land 
subscribed as part of the stock, it is not double taxation to tax the land as real 
estate in addition to the amount taxed against the corporation on the shares owned 
by the shareholders. Mayor, gc. of Nashville v. South Nashville Street R. R. Co. 
Supreme Court. Decided March 11, 1880. Full opinion in The Nashville American, 
March 12, 1880. 

WISCONSIN. 


Contract. —- Homestead.— Husband and Wife. — Reformation of Deed. 
— (Head-note.) —A party owning two parcels of land, one occupied as a homestead, 
the other of little value, gave a mortgage, in which his wife joined, intended by all 
parties to cover the parcel occupied as a homestead, but which through mistake 
described the other piece. Subsequently he died, and an action being brought to 
reform the mortgage,—Held, that as the homestead could only be affected by a deed in 
which the wife joined, and the right to reformation resting on a mistake in carrying 
out the ineffectual parol contract of the husband alone to give a mortgage on the 
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homestead, there could be no reformation of the instrument. Core and Taytor, 
JJ., dissenting. Petesch v. Hambach and Another. Supreme Court. Filed Feb. 24, 


1880. — The Northwestern Reporter, St. Paul, Minn., vol. iv. x. s. March 6, 1880, No. 8, 
p. 565. 


Promissory Note. — Surety. — Parol Evidence. — Extension. — Con- 
sideration. — Usury. — (Head-note.) — Where the relations of the parties are 
known to the creditor at the time of its execution, parol evidence is competent to 
show that one signing a note as maker is in fact only surety. 

An executory agreement for an extension, based on a promise to pay usurious 
interest, will not discharge a surety. Jrvine v. Adams, impleaded, &c. Supreme 
Court. Filed Feb. 24, 1880.— The Northwestern Reporter, St. Paul, Minn., vol. iv. 
n. 8. March 6, 1880, No. 8, p. 573. 


ENGLAND. 


Injunction. — Restrictive Covenants.— By an indenture of 1864, the 
purchaser of several lots of land covenanted with their common vendor not to build 
beyond a certain line, subject to a proviso that the covenant should not be binding 
on any one except for breaches committed during his seisin. In 1872, A., one of the 
purchasers, built a bakehouse beyond the line. In 1876, defendant purchased this 
lot, and in 1877 put up another building beyond the line. In an action to compel 
defendant to take down both buildings, — Held, that as defendant had notice of the 
restrictive covenant when he bought the land, he could be compelled in equity to 


take down the second building, the bakehouse being allowed to stand. Gaskin v. 
Balls, 138 Ch. Div. 824. 


Bond. — Instalments. — Penalty. — Action against the surety on a bond pay- 
able in instalments, plaintiff taking the risk of the death of the debtor, in which case 
the remaining instalments were not payable. The instalments were calculated to 
cover the principal, interest, and expenses of negotiating the loan, and a margin 
equal to the premium of an insurance on the debtor’s life. The balance of instal- 
ments became due on the failure to pay any single instalment. One instalment being 
unpaid, plaintiff sued to recover immediately the balance of future unpaid instal- 
ments. Held, that the plaintiff sought to recover a penalty, and that the action 
should be dismissed on payment of the unpaid instalment and interest thereon. 
Protector Endowment, Loan, and Annuity Company v. Grice, 5 Q. B. Div. 121. 


Expulsion from Club.— Insufficiency of Notice. — The rules of a club pro- 
vided that if the conduct of a member, in the opinion of the committee, after inquiry, 
should be injurious to the welfare of the club, the committee, on the refusal of the 
member to resign, should call a general meeting, at which it should be competent 
for the votes of two-thirds of those present to expel the member. Another rule gave 
the committee power to call a general meeting at a fortnight’s notice. Charges 
being made against the plaintiff, the committee, without summoning the plaintiff 
before them, requested him to resign, which he refused to do. Before three a.m. on 
November 1 the secretary posted a notice of a general meeting on the 14th. Ac- 
cording to the custom of the club, this notice was considered as published on October 
31. At the meeting there were 117 members present, of whom 77 voted for expul- 
sion and 38 against it. Held, that there had been no inquiry, no sufficient notice, 
and no two-thirds vote, and hence that plaintiff had not been duly expelled. 
Labouchere v. Earl of Wharncliffe, 13 Ch. Div. 346. 
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Bequest of Leasehold.— Subsequent Purchase of Fee by Testator.— 
Construction. — A testator gave his wife by will all his “ term and interest in the 
leasehold premises” he then occupied. After the date of the will he acquired the fee 
of the estate. Held, that the premises passed to the widow in fee. Saxton v. Suzton, 
13 Ch. Div. 359. 


Ancient Suit.— Evidence used in Modern Action. — Suit was brought 
in 1815, and in that year witnesses were examined by a commission de bene esse, 
Nothing further had been done since 1818 until this action was brought in 1870 for 
the same purpose. After the evidence had been closed, a motion was made for the 
publication of the ancient evidence. Held, on the authority of Duke of Hamilton y, 


Meynal, 2 Ves. Sen. 497, that the publication should be allowed. Moggridge v. Hall, 
13 Ch. Div. 380. 


Bill of Lading.— Liability of Warehousemen. — Conversion. — Plaintiffs 
advanced money to C. & Co., who indorsed to them the “‘ First” set of bills of lading 
of certain goods. Neither the “ Second” nor the “ Third” set were ever indorsed. 
The numbers of the sets were legibly marked on the bills, and they contained the 
following clause : “The one of which bills being accomplished, the rest to stand void.” 
On the arrival of the goods they were warehoused with defendants, the master of the 
vessel authorizing them to deliver to the “ holders of the bills of lading.” C. & Co., 
to whom the goods were consigned, lodged with defendants the “ Second” set, 
and defendants thereupon entered them as proprietors of the goods. Later, defend- 
ants delivered the goods under delivery orders from C. & Co., without the plaintiff's 
knowledge. C. & Co. becoming insolvent, plaintiffs sought to recover the value of 
the goods from defendants. eld, that whether the master of the vessel would have 
been liable for a delivery in like circumstances or not, the defendants were liable for 


conversion of the goods. Glyn, Mills, Currie, § Co. v. E. § W. India Dock Co., 
5 Q. B. Div. 129. 


Residence. — County Vote. — A freeholder had a bedroom kept for his exclu- 
sive use in his father’s house, in which were some of his clothes and property. He 
remained, however, in London, under articles to a solicitor there, until January 22, 
when he returned to his father’s house, and resided therein until July 15. Held, 
that he had not “ resided ” in his father’s house for “ six months next previous to” 
July 15. Ford v. Drew, 5 C. P. Div. 59. 
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